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PREFACE 


The administration of justice constituted a very vital ele- 
ment in the Athenian scheme of government. All officials and 
governing bodies and boards had more or less important ju- 
dicial functions to perform. In the processes of government 
the courts constantly intervened in a fashion quite unknown 
in a modern state. In the last resort they enforced the re- 
sponsibility of magistrates, passed upon proposed legislation, 
ratified treaties providing for reciprocity in litigation be- 
tween the contracting states, and by means of the γραφὴ 
παρανόμων protected the constitution and exercised a salutary 
control over professional politicians. 

The materials available for tracing the development of 
Athenian legal institutions are comparatively meager and 
inadequate. The main source is Aristotle’s Constitution of 
Athens. The later chapters, portraying the system introduced 
about the middle of the fourth century, leave little to be de- 
sired. This portion of the treatise might well have served as a 
textbook on practice and procedure for young men desirous of 
becoming professional speech-writers. But when one turns to 
the preceding review of Athenian constitutional history for 
information about the earlier period, where our other sources 
afford the least assistance, disappointment awaits him. 

Aristotle is fully aware of the importance of Solon’s 
judicial reforms. Two of the three most important demo- 
cratic features of the constitution which he particularly 
emphasizes are legal—freedom of prosecution and the appeal 
to the Heliaea. And yet he has nothing to say about the 
organization of the Heliaea, and his paragraph on the Areop- 
agus is confined to vague generalities. One of the reasons for 
this neglect of detail may be his lack of interest in judicial 
history. He was chiefly concerned with the constitution as he 
saw it in his own day. The story of its development was a 
comparatively minor matter. But indications are not lacking 
that reliable material for reconstructing the πάτριος πολιτεία, 
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even if Aristotle had wished to do so, were not available. It 
was much discussed in the late fifth century when it became 
a political catch word and a party slogan. But it is extremely 
doubtful if even the would-be reformers knew much about it. 
The revolutionists of 411 B.c. were under the impression that 
the constitution of Cleisthenes was “not really democratical 
but closely akin to that of Solon” (Aristotle, Constitution of 
Athens xxix. 3), if one may judge from the amendment of 
Cleitophon to the decree of Pythodorus providing for a con- 
stitutional commission. 

Cleisthenes was responsible for some extremely important 
judicial reforms. Among them, in all probability, were the 
reorganization of the Heliaea and the organization of the 
boulé of Five Hundred. But Aristotle dismisses the subject 
with the mention of the oath of the boulé and a reference to 
some “new laws.” 

In the age of Pericles the heliastic courts were highly 
organized and played an increasingly important réle in the 
state. But all the information Aristotle vouchsafes is that the 
dicasts numbered 6,000 and received pay. One would like to 
know precisely what prerogatives of the Areopagus were dis- 
tributed among the assembly, the boulé, and the heliastic 
courts. And no ancient source has a word to say about the 
functions of the board of Thirty appointed in 453-452 B.c. 
which, it seems likely, was second 1n importance to the thes- 
mothetae alone. These and other omissions, such as the date 
of the establishment of public arbitration, would seem to indi- 
cate that Aristotle was not much interested in legal history. 
For there could not have been the same lack of evidence for 
the fifth century as for the early period. 

The work of Aristotle, however, contains so much new 
material that its recovery renewed and stimulated interest 
in Athenian judicial history. Much attention has been de- 
voted to special topics in monographs, dissertations, and 
articles in journals and dictionaries of antiquities. But the 
only attempt to trace continuously the development of the 
Athenian judiciary is Lipsius’ “Einleitung” to Das Aitische 
Recht und Rechtsverfahren. Though very brief, it is an admir- 


PREFACE vil 


able outline of an important phase of Athenian institutional 
history. Constant use has been made of it in the following 
pages, which are offered as a contribution to Greek judicial 
history. 

The earlier chapters of the present volume are devoted to 
a detailed discussion of the origin and development of legal 
processes among the Greeks down through the age of the law- 
givers. They constitute a necessary background for a history 
of the Athenian judiciary, which is essentially an account of 
the development of the Solonian Heliaea into the highly or- 
ganized dicasteries of the fourth century. The Solonian 
Heliaea is itself the direct descendant of the Homeric agora, 
which on occasion meted out justice to public offenders. 

In the chapters devoted to the Athenian system, the main 
theme is the machinery employed for administering justice. 
But matters which belong more properly to practice and pro- 
cedure have not been wholly excluded. The choice of topics 
to be treated in the present volume has in some cases been 
more or less arbitrary; but it is our intention in the near 
future to deal with some of the topics here omitted, as well 
as others in the general field of Greek judicial history. 

Some of the views set forth in the following pages are 
more or less speculative and conjectural. In dealing with a 
subject where adequate evidence is lacking, one inevitably 
has recourse to assumptions and conjectures. As a method of 
procedure they have a place particularly in the investigation 
of institutions, provided an effort is made to control conjec- 
tures by giving due attention to antecedents in earlier prac- 
tice and survivals in later practice. Institutions arise and de- 
velop most frequently by a process of evolution, and rarely 
disappear without leaving some trace or influence, even where 
revolution has intervened. 

On some of the topics discussed in the following pages we 
have already individually published articles in Classical Phi- 
lology, and we desire to thank the editors of this journal for 
permission to make use of this material. In no sense, how- 
ever, have these articles been reprinted. The material con- 
tained in them has always been reorganized, amplified, 
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brought up to date, and adapted to the needs of the present 
volume. 

We wish to thank Professor John Adams Scott, of North- 
western University, for his critical examination of the chap- 
ter on the Heroic Age and for the helpful suggestions which 
his expert knowledge of Homer enabled him to offer. He is 
in no sense, however, to be held responsible for opinions 
expressed on controversial points. Thanks also are due Pro- 
fessor A. P. Dorjahn, of Northwestern University, for read- 
ing the first five chapters in manuscript and for various sug- 
gestions during the progress of the work. We are indebted to 
our colleague, Professor Carl Darling Buck, for the note on 
the word ἡλιαία, page 157. 

Miss Smith gratefully acknowledges the very material aid 
afforded her by a grant for research from the Council of 
Learned Societies. 

Rogert J. BoNNER 
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CHAPTER I | 
THE HEROIC AGE 


In his description of the four types of kingdoms Aristotle 
gives the following picture of that of the Heroic Age: 

There is a fourth species of kingly rule—that of the heroic times— 
which was hereditary and legal, and was exercised over willing subjects. 
For the first chiefs were benefactors of the people in arts or arms; they 
either gathered them into a community, or procured land for them; and 
thus they became kings of voluntary subjects, and their power was in- 
herited by their descendants. They took the command in war and presided 
over the sacrifices, except those which required a priest. They also decided 
causes either with or without an oath; and when they swore, the form of 
the oath was the stretching out of their scepter. 


Thucydides also is describing the kingship of heroic times 
when he says that formerly there had been hereditary king- 
ships based on fixed prerogatives: πρότερον δὲ ἦσαν ἐπὶ ῥητοῖς 
γέρασι πατρικαὶ βασιλεῖαι. Aristotle is interested in the king- 
ship itself rather than in the political organization of society 
in the Heroic Age. But from Homer it is possible to obtain a 
fairly complete picture of the state of affairs in early Greece. 
For the threefold division of society Homer uses the names 
which were current in later times. There was the clan (γένος), 
all the members of which claimed descent from a common 
ancestor. Aside from the γένος there were the phratry 
(φρήτρη) and the tribe (φῦλον), which appear only as military 
divisions in Homer. When the Greeks were assembled to go 


τ Politics, 1285); cf. also his succeeding summary: “These, then, are the four 
kinds of royalty. First the monarchy of the heroic ages; this was exercised over 
voluntary subjects, but limited to certain functions; the king was a general and a 
judge, and had the control of religion.” Jowett’s translation. 


2 Thucydides 1. 13. 1. 


3 Iliad xiii. 354. Cf. Glotz, La solidarité de la famille dans le droit criminel en 
Gréce, pp. 12 ff. According to Cary, Cambridge Ancient History, Ill, 582 ff., the 
γένος had no official importance and was not a subdivision of the phratry. In Athens 
it was an aristocratic organization indicative of wealth and high birth and hence 
had considerable power. 
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to battle with the Trojans in the second book of the “ἔα, 
they were organized by tribes and phratries.* It has regularly 
been assumed, owing to the later use of the terms φρήτρη and 
φῦλον, that in Homeric society the military organization was 
based on the political organization and that the phratry was 
composed of a group bound by common religious rites which 
developed into an organization for the defense of life and 
property. The tribe was a larger unit, originally including 
the members of one community.?, However this may be, the 
importance of the phratry in public estimation 15 indicated 
by the Homeric line, 


> U 3 Ge by r ld 3 9 “ 3 
ἀφρήτωρ ἀθέμιστος ἀνεέστιος ἐστιν ἐκεῖνος. 


At the head of the Homeric state was a chief (βασιλεύς): 
and next to him, a council composed of other less powerful 
chiefs, likewise called βασιλεῖς. Finally there was an assem- 
bly composed of all freemen, which met irregularly to hear 
the plans presented to it by a chief. 

The king is regularly spoken of as “‘Zeus-born” or “Zeus- 
nurtured”; and the kings of whom Homer makes mention 
trace their descent to a god either immediately, as in the 
case of Achilles, or more remotely, as in the case of Agamem- 
non. The obedience of the people to their kings in the first 


tl. 11. 362. Elsewhere in Homer φῦλον occurs only in such phrases as φῦλον 
ἀνθρώπων, φῦλον γυναικῶν, φῦλον θεῶν. The organization of the army in Athens in 
the historical period was by tribes. 


2 Botsford, The Athenian Constitution, pp. 95 ff., attributes to the tribe a much 
smaller part than to the phratry in the synoecism of communities later into organ- 
ized political cities. 


SP) 63; 


4Myres, Political Ideas of the Greeks, pp. 64 ff., argues plausibly that the 
Homeric poems describe the conditions and customs of the thirteenth and twelfth 
centuries. In the following discussion no attempt will be made to distinguish be- 
tween earlier and later portions of Homer. The fully developed Homeric society will 
be described. Fanta’s entire argument about the Homeric state is used to prove 
earlier and later portions of the two poems (Der Staat in der “Ilias” und “Odyssee’’). 
Bréhier, Rev, historique, LXXXV, 1 ff., differentiates between the age of (1) the 
early Iliad and (2) the later portions of the [/iad, and the Odyssey. According to his 
theory, the quasi-feudal age of the earlier period, when the state was not yet in 
existence and the social organization depended only on fealty to a chief and his 
family, gives way to an organized aristocracy of the later period. 
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instance was probably due to this reputed divine descent. 
Fach chief was suzerain to a group of lesser chiefs, who, in 
their turn, were suzerain to a group of subordinates. So a 
chief is described as more or less kingly according as he had 
more or fewer dasileis subordinate to him.t For instance, 
Agamemnon 1s described as more kingly (βασιλεύτερος) than 
Achilles.?, The kingship was in general hereditary, although 
a family might be set aside and another king chosen.3 Since 
this was the case, a king had to have many personal qualities 
aside from his wealth in order to maintain his authority. 
Different qualifications are mentioned as desirable,‘ in con- 
nection with various Homeric chiefs; for example, good gen- 
eralship, eloquence, wise counsel, superiority in athletics, pro- 
ficiency in the arts and crafts. The king might, of course, 
lack some of these qualities. Agamemnon, for instance, 
showed no prowess in athletics. When a king became old, 
he could be represented in war by his son, as in the case of 
Peleus and Achilles. The outward sign of the kingship was 
the scepter, which was inherited and which was carried by 
the king in council. The scepter of Agamemnon is repre- 
sented as being of divine workmanship.’ The revenues of 
the king came from various sources. The people gave him 
land, called his réuevos. In addition, frequent gifts were ex- 
pected from his people; and in sumptuous public entertain- 
ments for his guests the people were often called upon to 


™So the chief king might be described as βασιλεύτατος, 7]. ix. 69. Cf. Glotz, La 
cité grecque, pp. 45 f. Nillson, ‘““Das Homerische K6nigtum,” Sitzungsberichte d. 
preuss. Akad. 4. Wissenschaften, Phil. Hist. Kl. 1927, p. 27, says that the royal 
power in the J/iad consists primarily in military command. When the great mili- 
tary enterprises ceased, the lesser chiefs were no longer so closely connected with 
the king but became more independent (p. 37). 


2 7. ix. 160. Cf. Glotz, Solidarité, p. 12. The wealth of the chieftains was doubt- 
less gained by force. Cf. Moreau, “Les assemblées politiques d’aprés I’I/iade et 
l Odyssée,” Rev. 4. Etudes grecques, V1, 236 ff. 

3 Cf. the threat to remove Telemachus from the succession in Ithaca, Od. i. 
386; Chiaki) 174 fF, 

4 The good king is like a gentle father to his people (Od. v. 7 ff.). Helen describes 
Agamemnon as both a good king and a good warrior (J/. iii. 179). 
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contribute.t Further, from war and from marauding expedi- 
tions the largest share of the booty went to the king.? In the 
loosely organized state of Homeric society there were many 
duties which the king had to perform personally. He had to 
provide for the entertainment of guests and for the protec- 
tion of guests and suppliants. His earliest function as vil- 
lage chief in the earliest stage of society was doubtless the 
superintendence of the sacrifices for the community. This is 
one of his important functions in Homer. The king had 
charge of foreign relations, and it was he who made official 
visits to other cities and negotiated with them.’ The arbitral 
and judicial functions of the king were important.’ In war 
the king was the leader, and he had absolute authority. This 
is shown most strikingly in the case of Agamemnon, the 
chief leader of the Greek forces before Troy. Nobody ques- 
tioned his authority, and disrespectful criticism of him was 
viewed with disfavor even by the common people.® The chief 
also had the duty of avenging those of his followers who were 
slain in battle. In this case he stood in the position of a rela- 
tive to his followers. This duty involved also the general 


1 Cf. Odysseus at the court of Alcinous, Od. viii. 390 ff.; cf. also xix. 197. 
? E.g., the gift of more goats to Odysseus in the Cyclops adventure (Od. ix. 160). 


3 Cf. Agamemnon in charge of the sacrifice before the duel of Paris and Mene- 
laus, 14. 111. 271 ff. 


4 Cf. the visit of Odysseus and Menelaus to Troy prior to the Trojan War, 
Il. ii. 205 ff. 


5 Fanta, op. cit., p. 58, says that the king never appears as the real or single 
judge in the I/iad or the Odyssey. Arete is represented as settling the disputes even 
of men (Od. vil. 74). There is no doubt that this is viewed as a surprising situation. 
Arete’s capacity here is obviously that of arbitrator. Cf., on the judicial powers of 
the king in the Homeric period, Glotz, Etudes sociales et juridiques sur P antiquité 
grecque, p. 5, and Bréhier, Rev. historique, LXX XIV, 30, who says that the king 
does not draw judicial power from Zeus, but guards the customs of the city and 
this only in religious and military spheres, outside of which he has no judicial au- 
thority. Cf. p. 32: “Tout ce qui est dans les états modernes du ressort de la justice 
criminelle ou des tribunaux civils était tranché souverainement par un accord entre 
les particuliers. Cet accord n’était souvent que le résultat d’une longue lutte qui 
pouvait ensanglanter la cité pendant plusieurs générations, etc.” Cf. also, idid., 


LXXXV, 21. 
6 Cf. the case of Thersites, 11. ii. 212 ff. 
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protection of his followers at all εἰπη658.. Absolute as the 
authority of the king would appear to be from this summary, 
it is nevertheless not to be supposed that there were no limi- 
tations on his power. In the first place he would not venture 
to disturb the time-honored customs and privileges of the 
people. And a more definite check is to be found in the ad- 
vice and opinions of the Council of Elders and the general 
assembly.” 

The Council of Elders (γέροντες) was composed of the 
petty chiefs. It 1s probable that the number of the members 
of the council was not fixed but depended on the number that 
the king wanted to consult. Obviously the council of the 
most prominent chieftain in a community would be composed 
of the foremost men. Before Troy the council was composed 
of all the other leaders together with Agamemnon as chief. 
Of course, many of these chiefs in their own communities at 
home were scepter-bearing kings, but in the army they gave 
way to Agamemnon as the most kingly. These lesser chief- 
tains also were reputed to be of divine origin. In general 
they exhibited the same characteristics, that is, they were 
good generals, orators, and counselors. The ostensible func- 
tion of the boulé was to act as a consultative and advisory 
body. The king seems frequently to have laid his plans be- 
fore the boulé before they were brought before the general 
assembly. Since the king selected his council, he naturally 
was the one who summoned it. The council had no actual 
power to restrict the authority of the king, but in practice 
it must have had considerable influence in this regard. He 
must often have listened to the wisdom of the boulé and have 
accepted it, even though he had to disregard his own plans. 
On the other hand, there was nothing to hinder him from 
carrying through his own designs even if the whole council 
disapproved.* He took his counselors’ opinions under con- 


«Cf, Fanta, op. cit., pp. 64 ff. 2 Cf, Nillson, op. cit., p. 28. 
3 Cf, Moreau, op. cit., pp. 236 ff. 


4 Moreau, op. cit., p. 249. The king might bring any matter before the council 
but was not forced to submit any. 
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sideration, but himself made the final decision.t With Bots- 
ford it seems fair to say that the strength or weakness of the 
boulé depended very largely on the character of the king.’ 
The members of the council are called BovAnddpor.3 

The popular assembly was composed of all adult free male 
members of the community. It cannot be assumed that the 
right to call an assembly belonged to the king alone. No one 
questioned the authority of Telemachus to call a meeting to 
deal with the suitors; and yet it is certain that this point 
would have been raised by the suitors, who were anxious to 
prevent the intervention of the people, if the sole right to 
summon the assembly belonged to the king.4 At a later time 
Penelope proposed to have Laertes appeal to the people;s 
and the suitors themselves, after their attempt to waylay and 
kill Telemachus, were in dread of another appeal to the peo- 
ple which might result in their banishment.® Both Nestor 
and Odysseus expressed surprise that the people did not inter- 
fere to protect Penelope and Telemachus.’? Aegyptius, the 
father of one of the suitors but a friend of Odysseus, clearly 
intimates that anyone who had important news might sum- 
mon a meeting of the people: 


™Cf. Agamemnon’s taking of Briseis and the straits in which his act left the 
army (//.1. 318 ff.). On the other hand, he yielded with regard to Chryseis. Another 
instance is the treatment of Polydamas by Hector as a result of his opposition, 
although Hector was obviously in the wrong (11. xviii. 285 ff.). 


POP AT Ornu Le. 3 J]. 1. 144. 


4 Od. ii. 6 11. cf 11. 13973 xvi. 361 fsvalsols). 1.93 -txise a4 13 sUrpiicingete 
learn that the assembly of the second book of the Odyssey is the first meeting since 
the departure of Odysseus. Fanta, op. cit., p. 87, regards this as proof that the king 
regularly summoned the assembly. There is a strong temptation to regard the 
statement of Aegyptius as a rhetorical exaggeration. Moreau, op. cit., p. 214, re- 
marks: “1] est sans doute extraordinaire qu Ithaque ait passé vingt ans sans agora, 
et si j’osais, je dirais volontiers que je n’en crois rien.” Finsler, “Das Homerische 
Kénigtum,” Neue Sar. fir Phil., XVII, 321, sees, in the meeting, “die Wiederkehr 
geordneter Zustande.” This seems tolbelicorrectakhennecrest: of the suitors had 
made it desirable that there should be no meetings. 


5 Od. iv. 735 ff. There is no indication that Laertes had special ΡΩΝ during 
the absence of Odysseus, whose representative was Mentor (Od. 11. 225 ff.). 


COG ARVs 76 ἢ 
1 Tbid., iti. 214 ff.3 Xvi. 95 fF. 


THE HEROIC AGE 7 


νῦν δὲ Tis ὧδ᾽ ἤγειρε; τίνα χρειὼ τόσον ἵκει 

ἠὲ νέων ἀνδρῶν, ἢ οἱ προγενέστεροί εἰσιν: 

ne TW’ ἀγγελίην στρατοῦ ἔκλυεν ἐρχομένοιο, 

ne τι δήμιον ἄλλο πιφαύσκεται ἠδ᾽ ἀγορεύει:" 
It would seem, then, that the right to summon an assembly 
was open to all, both chieftains and common people.? But 
not always was an assembly formally summoned. It was the 
natural instinct of Greeks to resort to the place of assembly, 
even without special summons, when anything happened 
that concerned the whole community. Thus the Ithacans, 
on hearing of the slaughter of the suitors, assembled of their 
own accord in the agora.3 They went there automatically 
since 1t was the one certain place for information and discus- 
sion. It was the common daily meeting place.‘ 

Formal meetings were held at irregular intervals. After 
Telemachus called the people to assembly, Aegyptius is rep- 
resented as saying that the assembly had not met in Ithaca 
since the departure of Odysseus twenty years before.’ But 
the assembly could be summoned whenever there was a mat- 
ter to put before it. For example, at the beginning of the 
second book of the //iad Agamemnon dispatches heralds to 
call the people to assembly so that he may make trial of their 
spirit. The Achaeans assemble with the utmost eagerness 
and promptness. Evidently, assembly meetings were of 
great interest to the army.° Achilles calls a meeting of the 
people to discuss the plague.’ Doubtless he sent out heralds 
just as Agamemnon did. Alcinous calls an assembly of the 
Phaeacians to inform them of the arrival of a stranger whom 
they are to entertain and afterwards to escort home.’ All 


τ 114... 11. αδ Ε΄. 
2 Cf, Moreau, op. ci#., p. 213, and Finsler, op. ciz., p. 327. 
3 Od. xxiv. 420. 


4 This may be inferred from the remark about Achilles that during the period 
of the wrath he did not frequent the man-ennobling assembly (7|. 1. 490). This is 
better than to suppose that the called assemblies were so frequent that his absence 
during the few days of his wrath was a matter for remark. 


5 Od. ii. 26 f. 6 7]. ii. 86 fF. 7 Ibid, i. 54. 8 Od. viii. 4 ff. 
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three of these meetings are called for the purpose of giving 
information to the people, and the first two particularly for 
getting the reaction of the people to the subject in hand. The 
assembly afforded a means of communicating information 
and orders to the people, who were eager for news and could 
always be counted upon to assemble readily. The person who | 
called the assembly was not necessarily the one who intro- 
duced the business before it.* The consultative and delibera- 
tive character of the assembly develops later, but is firmly 
established in the time of Homer, as evidenced by the case of 
the assembly called by Achilles wherein various people gave 
their opinions with regard to the plague and the course to be 
followed. That the speakers were not necessarily chieftains is 
illustrated by the case of Thersites, who was apparently a 
common soldier—the only one named in the J/iad.2, On more 
than one occasion he had ventured to criticize the chieftains 
in the assembly. Apparently, then, after the business had been 
brought before the meeting, anyone had a right to speak in 
approbation or criticism. The man of the common people, 
however, had to be careful of his words, for the chieftains did 
not take kindly to criticism from their inferiors. It is note- 
worthy that nobody questioned the right of Thersites to 
speak; the criticism is directed altogether against what he 
says. 

Fanta’ argues that there was a second assembly, called 
θῶκος, in which the king, surrounded by his chiefs, gave orders 
to the people or informed them about public matters. There 
was no opportunity for discussion. Some scholars regard the 
word as another designation of the council of chiefs, the 
βουλή.. Moreau’ rejects both of these theories on the ground 
that θῶκος means merely “sitting”; hence it may refer to 
any seated assembly, and therefore should not be regarded 
as having any such exact meaning as either of these two 

1Cf. I]. x. 203. For some examples of topics treated by the assembly, ὉΠ 
Moreau, op. cit., pp. 227 ff. 

Seite 202i. 3 Op. cit., p. 77. 

4 Buchholz, Die homerischen Realien, Vol. Il, Part I, Section I, ὃ 4; Glotz, La 
cité, pp. §4 and $9. 

5 Moreau, op. cit., pp. 209 f. 
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theories would attribute to it, especially in view of the lack 
of detail in any of the passages in which θῶκος occurs. At any 
rate, there is no need to suppose that there was a third 
assembly.? 

In this period, deliberative, executive and judicial func- 
tions were not yet distinct. The political organization of the 
Homeric state had developed from such patriarchal com- 
munities as the one described in the case of the Cyclopes.? 
The authority of the father under such a system had devel- 
oped into the authority of the king in the Homeric state. 
Naturally there are found in Homer no laws in the sense in 
which the Xenophontic Pericles defined them: πάντες yap 
οὗτοι νόμοι εἰσὶν ods τὸ πλῆθος συνελθὸν καὶ δοκιμάσαν ἔγραψε 
φράζον ἅ τε δεῖ ποιεῖν καὶ ἃ μή." But there were, nevertheless, 
definite ideas of ἅ τε δεῖ ποιεῖν καὶ ἃ μή, though they had not 
yet been formulated in codes and constitutions. And the 
notion of orderliness and of obedience to the prevailing 
standards of right and justice was expressed by such words as 
εὐνομίη, εὐηγεσίη, and εὐδικίη. 

The θέμιστες were the nearest approach to laws. Strictly 
speaking, they were pronouncements of the king indicating 
in an authoritative fashion what was right and proper (6éus) 
in a particular set of circumstances. A θέμις was given only 
to properly qualified men, and to them it transmitted the 
pleasure and advice of the gods.4 Such men were the kings, 
of course. The king held a scepter, a hereditary symbol of 
power; he acquired communion with the gods through ritual 
acts, and he summoned meetings of the whole people before 
whom he made known his decisions.’ It will be seen from 


«For the meaning of the word θῶκος and the passages in which it occurs, cf. 
Ebeling, Lexicon Homericum, 5.0. 

2 Vinogradoft, Outlines of Historical Furisprudence, Vol. 11: The Furisprudence 
of the Greek City, p. τ. 


3 Xen, Mem. i. 2. 42. 


4Maine, Lectures on the Early History of Institutions, p. 35: “Among the 
Achaeans of Homer the chief has ceased to be priest, but he is still judge; and his 
judicial sentences, θέμιστες, or ‘dooms,’ however much they may be drawn in reality 
from preexisting usage, are believed to be dictated to him from on high.” 


5 Myres, op. cit., p. 138. 
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this that originally all decisions were regarded as divinely 
inspired, but in the Homeric period the notion of a divine 
source had largely disappeared.* None of these inspired judg- 
ments is recorded in the poems. 

Along with θέμις, δίκη shared the general idea of justice, 
and is used to supplement the Homeric legal vocabulary. 
δίκη strictly represents the application by the human agent 
of the θέμις, which comes from the gods. Since his applica- 
tion may be wrong, there being a multiplicity of θέμιστες, 
it is possible to speak of crooked judgments (σκολιαὶ θέμιστες). 
The particular θέμις which fits a particular case has not been 
applied, but some other θέμις which does not fit. Glotz? 


Cf. Gilbert, Bettradge zur Entwickelungsgeschichte des griechischen Gerichts- 
verfahrens, p. 463. 


2 Solidarité, pp. 21 ff. He sees in θέμις family law of a supernatural and myste- 
rious origin, and in δίκη custom which regulates interfamily relations, also of divine 
origin but less mysterious in its workings than θέμις. Cf. Etudes, pp. 3 ff. For the 
dependence of law on religion, cf. idid., pp. 1 ff. Sandys discusses the two words as 
follows (Encyclopaedia Britannica, article “Greek Law,” p. σοι): “Diké (δίκη), 
assigned by Curtius (Etym. 134) to the same root as δείκνυμι, primarily means ‘a 
way pointed out,’ a ‘course prescribed by usage,’ hence ‘way’ or ‘fashion,’ 
‘manner’ or ‘precedent.’ In the Homeric poems it sometimes signifies a “doom’ 
of law, a legal ‘right,’ a ‘lawsuit’; while it is rarely synonymous with ‘justice,’ 
as in Od. xiv. 84, where ‘the gods honor justice.’ 

“Various senses of ‘right’ are expressed in the same poems by themis (θέμις), 
a term assigned (i. 254) to the same root as τίθημι. In its primary sense themis 
is that which ‘has been laid down’; hence a particular decision or ‘doom.’ The 
plural ¢hemistes implies a body of such precedents, ‘rules of right,’ which the king 
receives from Zeus with his sceptre (71. ix. 99). Themis and diké have sometimes 
been compared with the Roman fas and jus respectively, the former being regarded 
as of divine, the latter of human origin; and this is more satisfactory than the latest 
view (that of Hirzel), which makes ‘counsel’ the primary meaning of themis.” 

Ehrenberg, Die Rechtsidee im friithen Griechentum, rejects, as does Hirzel (Dike, 
Themis und Verwandtes), both of the etymologies given above. θέμις he assigns to 
the root θεμ- as found in such words as θέμεθλα, θεμείλια, and asserts that the word 
originally meant “hill,” then “the holy hill,” then the chthonic deity dwelling in the 
hill, then the oracle, and finally the heavenly command. Consequently the word 
signified the command of Zeus and was extended to the commands of kings and 
judges (pp. 41 ff.). δίκη is connected with δικεῖν and means “‘a throw,” signifying 
the cast of a vote which decides a dispute (pp. 70 ff.). On the two words, cf. also 
E. Weiss, Griechisches Privatrecht, 1, 19 ff.; Steinwenter, Die Streitheendigung durch 
Urteil, Schiedsspruch und Vergleich nach griechischem Rechte, pp. 32 ff.; Meyer, 
Geschichte des Altertums, 11, 82 f.; Bréhier, Rev. historique, LX XXIV, 30; Hirzel, 
op. cit., pp. 53, 94; Maine, Ancient Law, pp. 4 f.; Finsler, op. cit., p. 329. For ex- 
amples of θέμις and δίκη, cf. Myres, op. cit., pp. 126 ff. and 1609 ff. 
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explains the relationship of the two words by saying that 
θέμιστες are inspired, spontaneous judgments while δίκαι re- 
fer to judgments which are based on custom. The abstract 
idea of justice is expressed not by θεμιστοσύνη but by δίκη. 
And a person who refuses to do what is right is ἀθέμιστος ; 
but a righteous man 15 δίκαιος, not θεμιστός. Θεμιστεύω, in 
the sense of “pronounce judgment,” occurs, but δικάζω is 
the more common word. Κρίνω is also used τ the exercise 
of judicial functions, in such phrases as κρίνωσι θέμιστας. 

Crimes and criminals are unknown to Homer.t The con- 
ception of crime as a wrong which was a menace to society 
was not yet formulated, though it is dimly foreshadowed in 
the feeling of abhorrence for the fomenter of civil strife so 
well voiced by Nestor: 

ἀφρήτωρ ἀθέμιστος ἀνέστιός ἐστιν ἐκεῖνος 
ὃς πολέμου ἔραται ἐπιδημίου ὀκρυόεντος.2 

The administration of justice, then, necessarily was largely 
an informal matter in Homer, carried out mainly by the two 
parties involved, whom we should call the prosecutor and 
the defendant. The commonest method of obtaining redress 
was probably by self-help. In modern criminal] law, self-help 
in the form of self-defense against aggression plays an im- 
portant rdle subject to certain restrictions. But in the Ho- 
meric age there were no restrictions upon the exercise of self- 


t Levi, Delitto e Pena nel Penstero det Grect, p. 38, finds one exception: “Un 
solo tipo di degenerato, come direbbesi ora, ricordal’Iliade: Tersite.” But Thersites 
cannot fairly be called a criminal. 


FLAX 08 f. 


3 Anyone may resist attacks upon himself or his property. But the law requires 
that the resistance shall not be more than is sufficient for the purposes of self- 
defense; for the prevention of a wrong, not its redress, is the object of self-defense. 
But in the case of certain wrongs the common law allows true remedial self-help. 
One may expel a trespasser, retake goods of which he is the rightful owner, or abate 
a nuisance. So far as assisting another to defend himself is concerned, it is certain 
that a person may always defend those whose relation to him implies protection. 
It has even been held that a man may defend anyone; but his right to assist is no 
greater than the other’s right to defend himself. In practice these rights are materi- 
ally restricted by the prohibition against carrying weapons. The example of Sir 
Frederick Pollock is followed in using the English equivalent of the expressive Ger- 
man Selbsthiilfe. The distinction between self-defense and self-help which he points 
out has no application here (The Law of Torts, p. 181). 


[2 THE ADMINISTRATION OF JUSTICE 


help save such as were imposed by the individual’s own weak- 
ness. The general custom of carrying arms greatly facilitated 
recourse to this method of obtaining redress. Relatives and 
friends were always expected to espouse the cause of the in- 
jured. Even wrongdoers could count on the assistance of 
their kinsmen. Odysseus, in his character of Cretan refugee, 
wondered why Telemachus was not aided in his troubles by 
his brothers: 
οἷσί περ ἀνὴρ 
μαρναμένοισι πέποιθε, καὶ εἰ μέγα νεῖκος OpnTat.* 

And later, disguised as a beggar, he said to the suitors, 
“Many an infatuate deed I did, giving place to mine own 
hardihood and strength, and trusting to my father and my 
brethren.’’? Within his own household the master punished 
his servants even to the extent of inflicting death.3 And, like 
the Cyclopes, each man θεμιστεύει παίδων ἠδ᾽ dddxwv.4 It was 
the duty of the father to avenge the wrongs of those who 
were under his protection, including the servants.5 

There are various specific cases in Homer in which the 
injured party sought redress by self-help. For instance, 
adultery, seduction, or rape was punished by the husband 
or nearest relative in the case of a free woman, by the master 
in the case of aslave. It is probable that Aegisthus’ adultery 
with Clytemnestra is regarded as aggravating the murder of 
Agamemnon, and his death at the hands of Orestes is an ex- 
piation of the seduction as well as of the murder.® That the 
punishment would have been so severe if the sole fault of 
Aegisthus had been adultery is doubtful. It is clear that the 
injured relative might exact a fine from the adulterer, as 


1 Od. xvi.-97 f. 

? [bid., xviil. 139 f. 

3 Odysseus punished with death the goatherd and faithless maidservants ee 
MX tha). 


4 Od. ix. 114 f. Cf. I). ix. 447 ff., where Amyntor curses his son and drives him 
into banishment for debauching his concubine. 


5 One of Odysseus’ charges against the suitors was that they had debauched 
the female servants. 


© Od sigs, Mt, 
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Hephaestus did in the lay of Demodocus.’ Anteia, the wife 
of Proetus, falsely accused Bellerophon of improper proposals 
and insisted that her husband should slay him. Accordingly 
Proetus took steps to compass his death by guile after ban- 
ishing him.? The fact that Proetus sought to bring about 
his death in such a roundabout fashion strongly suggests that 
slaying was not the customary punishment for adultery in 
Homeric Greece and was not considered justifiable. On the 
other hand, Proetus may have resorted to a trick through 
fear of the power of Bellerophon. Amyntor punished his son 
Phoenix for debauching his concubine by cursing and banish- 
ing him.4 One of the explicit charges which Odysseus made 
against the suitors before he proceeded to slay them was 
δμωῆσιν δὲ γυναιξὶ παρευνάζεσθε βιαίως. This amounts to 
rape if, indeed, βιαίως is to be taken literally, but it probably 
means merely “‘in defiance of decency,’’s for, in view of the 
fact that these women are afterward punished for unchastity, 
one should not look for the precision of an Athenian indict- 
ment in Odysseus’ charge. The conduct of both suitors and 
servants was an intolerable insult to the master and called 
for redress.° 

Robbery in the form of cattle-lifting and piracy was ex- 
tremely common. Against piracy, the individual, even when 
aided by his friends, had but slight means of protection. Both 
piracy and cattle-lifting on a large scale were matters for 
the community as a whole to redress. Against ordinary steal- 

τ [bid., viii. 266 Ε΄. Glotz, Solidarité, p. 383, finds in the passage a similarity to 
the Gortyn code which makes provisions for pecuniary settlement with the injured 
husband. Vinogradoff, op. cit., p. 234, deals with the case at some length. The whole 
transaction is explained as “‘the substitution of a convention with Poseidon for the 
convention with Ares, as originally proposed by Poseidon.” Treston, Poine, p. 58, 
uses this case to prove that there was in Homeric times among the Pelasgians a 
distinction between cases in which slaying was justifiable and those in which it was 
not. The suggestion that there was a prescribed μοιχάγρια renders it likely that the 
killing of an adulterer was not justifiable. Cf. Gernet, Rev. d. études grecques, XXX 


(1917), 249 ff.; Calhoun, The Growth of Criminal Law in Ancient Greece, pp. 62 ff. 
and 69 ff. 


δ 7 ν1 τόρ Π Gia lrestony 0p. cis., 0. 59: 
3 Cf. Treston, op. cit., p. 58. 
4 7. τχ. 454 ff. 5 ΟἿ. ΧΧΙ 37 6 Tbid., xxii. 418. 
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ing a man had some chance of protecting himself. If, under 
cover of mist or darkness, his sheepfolds or herds were raided, 
he might trace the lost animals and seek to recover them." 
But the mere finding of stolen animals would not suffice if 
the robber who operated by stealth was prepared to resort 
to force. Iphitus lost his life in trying to recover some stolen 
horses from Heracles.? But the vigilant owner might sur- 
prise the thief in the act, and men were not infrequently 
wounded in protecting their cattle and sheep. 

Self-help in another form in a case akin to robbery is seen 
in the action of Achilles after the taking of Briseis.4 Realiz- 
ing his inability to recover Briseis by force, he refrained from 
battle. The subsequent losses of the Greeks compelled Aga- 
memnon not only to offer to return Briseis but also to add 
many valuable gifts. 

There is an intimation of self-help in Achilles’ impulse to 
slay Agamemnon at the first suggestion of the taking of 
Briseis.6 His desire was overruled by Athena’s timely inter- 
vention. This situation arose in the midst of a violent quar- 
rel between Achilles and Agamemnon. Assault and battery 
arising out of disputes and quarrels of various kinds must 
have been of common occurrence among men who habitually 
carried arms. For example, a quarrel about boundary 
stones, such as is described in a simile of the 7144, might 
easily lead to a personal encounter.® Threats of violence no 
doubt often caused men to refrain from insisting on their 
rights.7 

It has been observed that the redress sought by the in- 
jured person included not merely the restitution of property 
destroyed, stolen, or withheld, but also substantial damages.® 

τ J]. ii. 10 f. Autolycus, the maternal grandfather of Odysseus, was a skilful 
thief (Od. xix. 396). 

Ξ 0). ΣΙ ΟΣ ΠῚ AIST 2 ΠΣ 

9. 7227: Ἀν 1 471. ΠΣ 5 [bid., 1. 188 fF. 

6 [bid., xii. 421 ff.; cf. the fight between Irus and Odysseus, Od. xviii. 1 ff. 


7 Laomedon is said by threats of violence to have defrauded Apollo and Poseidon 
of their wages (7. xxi. 435 ff.). 


8 Such damages were known as τίμη, ποινή, and more specifically μοιχάγρια. Cf. 
Ferrini, Quid conferat ad iuris criminalis historiam Homericorum Hesiodorumque 
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The suitors offered to make terms on this basis; and the 
Trojans agreed to return Helen and her treasures, together 
with suitable damages, if Menelaus slew Paris in the duel.7 
To these examples cited by Lipsius may be added the offer 
of Antilochus? to pay reasonable damages as well as to restore 
the prize he wrongfully won from Menelaus in the chariot 
race. When the suitors proposed that Telemachus send his 
mother back to her father, he refused to dismiss her against 
her will, partly because her dowry would have to be restored, 
together with a substantial sum in the way of damages. It 
is true that the words κακὸν δέ με πόλλ᾽ ἀποτίνειν ᾿Ικαρίῳ may 
refer to the restitution of the dowry only; but the next line, 
ἐκ γὰρ τοῦ πατρὸς κακὰ πείσομαι, seems to indicate that more 
than mere restitution is contemplated. In effect, the wager 
in the trial scene and the μοιχάγρια in cases of adultery 
amount to damages. 

_ Of self-help in obtaining redress for the killing of relatives 
there is a number of instances. Thirteen homicides are men- 
tioned apart from the slaying of the suitors and of the fol- 
lowers of Aegisthus and Agamemnon.’ The typical wanderer 
from his native country is the fleeing homicide,° and the typ1- 
cal trial-scene pictured on the shield of Achilles arises out of 
a homicide. There is no trace in the poems of the later con- 
ception that homicide involves the pollution both of the 


poematum studium, p. 17. Cf. the Hesiodic use of ἀμοιβή, Works and Days, 333. 
On the question of ποινή, cf. Lipsius, Das Attische Recht, pp. 7 ff. 


1 Cf. the version preserved by Herodotus (ii. 118) according to which an 
embassy under Menelaus demanded the return of Helen and the stolen property as 
well as τῶν ἀδικημάτων δίκας. Cf. 11. ili. 205 ff. for the embassy. 


3. 7]. χχι!. 6G) it, 
3 Od. ii. 132 ff. There is a possibility that τοῦ πατρός may refer to Telemachus’ 
own father. At any rate, the words πόλλ᾽ ἀποτίνειν suggest a penalty. Lipsius, op. 


cit., p. 10, ἢ. 29, thinks the dowry alone is in question. Cf. 74. 1x. 634, where the 
words are used of paying blood-money. 


4 Cf. infra, pp. 31 ff. Fanta, op. cit., p. 84, wrongly regards πεῖραρ as referring 
to the deposit (J/. xviil. 501). 
5 Od. iv. 536. 


6 7). xxiv. 480. When Odysseus desires to conceal his identity and account for 
his wandering from Crete, he pretends that he slew a man (Od. xiil. 259). 
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slayer and of those who associated with him.*’ Eumaeus, the 
swineherd, comes close to this conception, so far as the slayer 
himself is concerned. The disguised Odysseus had prophesied 
that Eumaeus’ master was on the point of returning, and he 
offered to permit Eumaeus to slay him if the prophecy 
should not be fulfilled. Eumaeus refused the wager saying: 

Aye, stranger, so should I indeed win fair fame and prosperity among 
men both now and hereafter, if I, who brought thee to my hut and gave 


thee entertainment, should then slay thee, and take away thy dear life. 
With a ready heart thereafter should I pray to Zeus, son of Cronos.? 


The suitors even propose to seek the counsel of the gods re- 
garding the contemplated murder of Telemachus.3 
Outside of the circle of the dead man’s kinsmen and 
friends,‘ there is no indication of any popular sentiment 
against ordinary homicide. Odysseus, in his character of 
Cretan refugee, had told a tale to Eumaeus in which he rep- 
resented himself as the slayer of the son of Idomeneus. It 
would be hard to imagine a more cowardly murder than 
this. And yet Eumaeus receives the supposed murderer with 
all the respect due a stranger in accordance with the prevail- 
ing customs.5 Several homicides are mentioned who were 
living as honored members of communities to which they had 
come as exiles. The slaying of parents, however, met with 
universal condemnation. Phoenix, the aged companion of 
τ There are some instances of ceremonial purification (cf. I/. i. 313; vi. 266 ff.; 
etc.), but there is no indication that the feeling extended to homicide particularly. 
For a discussion of the subject, cf. Drerup, Homerische Poetik, Vol. 1: Das Homerpro- 
blem in der Gegenwart, p. 147; Ferrini, op. cit., pp. 22 f.; Glotz, Solidarité, pp. 228 fF.; 
Lipsius, op. cit., p. 9, ἢ. 25; Gillies, “Purification in Homer,” Class. Quar., XIX, 
71 ff.; Gardikas, τὸ ποινικὸν καὶ ἰδία τὸ φονικὸν δίκαιον rap’ ‘Ounpy, ’AOnva (1919), 
pp. 209 ff.; Treston, op. cit., p. 112; and Calhoun, op. cit., p. 16. The Theoclymenus 
episode (Od. xv. 223 ff.) shows quite clearly that no pollution was involved. Nor 
is the acceptance of blood-money compatible with the pollution idea. For the age 
of Hesiod, cf. infra, p. 53. 
2 Od. xiv. 402 ff. (Murray’s translation): 
ξεῖν᾽, οὕτω γάρ κέν μοι ἐὐκλείη τ᾽ ἀρετή τε 
εἴη ἔπ’ ἀνθρώπους ἅμα τ᾽ αὐτίκα καὶ μετέπειτα, 
ὅς σ᾽ ἐπεὶ ἐς κλισίην ἄγαγον καὶ ξείνια δῶκα, 
αὖτις δὲ κτείναιμι φίλον τ᾽ ἀπὸ θυμὸν ἑλοίμην" 
πρόφρων κεν δὴ ἔπειτα Δία Κρονίωνα λιτοίμην. 


3 Od. xvi. 402. 4 [bid., τὰ 3103 iV. §35. 5 [bid., xi. 259 ff. 
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Achilles, tells of his feud with his father and of his design to 
slay him. But, owing to his fear of “the people’s voice and 
the many reproaches of men,” who would call him parricide, 
he refrained.t In later Greek story Orestes slew his mother 
Clytemnestra. In Homer it is not explicitly stated that he 
was responsible for her death, but it is assumed, for she died 
with Aegisthus and no other cause for her death is given. 
But the honor Orestes won for avenging his father’s murder 
does not imply public approval of matricide under any cir- 
cumstances.?, And we may be sure that the wife who com- 
passed the death of her husband would be freely condemned. 
Menelaus has nothing to say of Clytemnestra’s share in the 
plot against Agamemnon; Aegisthus alone is responsible for 
his death.3 Nestor, too, seems to lay the blame of her treach- 
ery to her husband upon Aegisthus and the μοῖρα θεῶν, 
though he does call her στυγερή.. Agamemnon’s spirit speaks 
bitterly of her and says she has brought disgrace not only 
upon herself but upon her whole sex.5 He does not say ex- 
plicitly that she murdered him but implies that she had at 
least planned the murder. Asa rule men shrank from slaying 
a guest. Heracles’ murder of Iphitus is aggravated by the 
fact that Iphitus was his guest.® And the refusal of Eumaeus 
to accept Odysseus’ wager, which has already been quoted, 
affords further evidence of this prevailing sentiment.’ 

The idea that murder is a menace to society is modern; 
in Homer it is regarded as the concern of the relatives alone 
and such partisans as they can assemble. Public sentiment 
not only tolerated blood-feuds but even demanded that men 
should avenge the death of their kinsmen.’ Shame and dis- 


τ 71, ix. 459 ff.; cf. Buchholz, op. cit., II, 83. 

BOA ι. 298. 4 Tbid., iii. 269 ff., 310. 

3 [bid., iv. 518 ff. 5 [bid., xi. 429 fF. 

Ls an 27 ἢ: 
ὅς μιν ξεῖνον ἐόντα κατέκτανεν ᾧ ἐνὶ οἴκῳ, 
σχέτλιος, οὐδὲ θεῶν ὄπιν αἰδέσατ᾽ οὐδὲ τράπεζαν, 
τὴν ἥν οἱ παρέθηκεν. 


7 7ῤ14., xiv. 402 ff. 
8 On the blood-feud, cf. Glotz, Solidarité, pp. 47 ff. and 94 ff. 
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grace were the portion of him who failed to take vengeance 
on the slayer of brother or son, while honor and glory awaited 
him who performed this duty.t_ And fortunate were they who 
left behind them near kinsmen to punish their slayers.?, Some 
scholars, influenced by the later Athenian practice of con- 
fining within certain limits of relationship the right to insti- 
tute legal proceedings against a slayer, have sought for 
traces of a similar practice in Homer. Leist’ attempts to 
show that the blood-feud did not extend beyond cousins; 
other kinsmen and relatives by marriage participated only as 
assistants. To make his point, he is obliged to translate 
ἔται by “cousins” in one passage and “brothers” in another. 
Naturally the nearest relatives took the leadership if they 
were in a position to do so.4 There is no doubt that if Mene- 
laus had returned home earlier he would not have waited for 
Orestes to avenge Agamemnon.’ But in the absence of near 
relatives distant kinsmen and even friends would readily 
take up the blood-feud.° The question as to the right to 
exact vengeance could arise in practice only in cases where 
an agreement to accept blood-money was reached. Such an 
1 Od xXXiV,4935 


, \ r do \ Ves r , 
λώβη γὰρ τάδε y ἐστὶ καὶ ἐσσομένοισι πυθέσθαι, 
εἰ δὴ μὴ παίδων τε κασιγνήτων τε φονῆας 


τισόμεθ᾽. 
Cf. Orestes (Od. 1. 298). 
2 Od. 111. 196: 
ws ἀγαθὸν καὶ παῖδα καταφθιμένοιο λιπέσθαι 
ἀνδρός. 
Ried Laxiv a3 65 


3 Leist, Graco-italische Rechtsgeschichte, p. 42; κασίγνητοί te ἔται te, Od. xv. 
2733; ἔται καὶ ἀνεψιοί, Il. ix. 464. The scholiast defines éra as συγγενεῖς. Ferrini, 
op. cit., p. 19, defines them as persons closely associated with the family who aid 
in time of trouble, i.e., as ἀοσσητῆρες rather than συγγενεῖς. Cf. Glotz, La cité, p. 43. 


4 Lipsius, op. cit., p. 7: “Der Kreis der zur Blutrache verpflichten Verwandten 
erscheint nicht genau begrenzt; zunachst sind es natiirlich Sdéhne, Briider, Vater, 
aber auch Vettern und wenigstens an einer Stelle auch die entfernteren Verwand- 


ten.” Among the more distant relatives may be mentioned grandnephews and 
τ grandnephews (J/. ii. 665). 
5 Od. iv. 546 ff.: 


ἢ γάρ μιν ζωόν γε κιχήσεαι, ἤ Kev ᾿᾽Ορέστης 
κτεῖνεν ὑποφθάμενος. 


ΕΟ 
6 Tbid., xxiii. 119. Cf. Achilles and Patroclus. 
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agreement could satisfactorily be made only with someone 
who could give a reasonable guaranty that the slayer would 
not be molested. The only specific instance of an agreement 
to accept a blood-price occurs in the trial scene on the shield 
of Achilles. The relationship is not mentioned." 

Homicide among relatives was commonly settled by ban- 
ishment. Normally the exile seems to have been in no danger 
if he afterward met a kinsman of his victim. There must 
have been a number of such possibilities on the expedition 
against Troy. Medon, the illegitimate son of Oileus, who 
slew his stepmother’s brother, must have met his half- 
brother Ajax, the nephew of his victim.? But sometimes a 
family feud arose and the life of the slayer was in danger. 
Thus Tlepolemus, who slew his great-uncle, fled with a 
large number of followers owing to the threats of his rela- 
tives: ἀπείλησαν γάρ οἱ ἄλλοι | υἱέες viwvot Te Bins “Hpakdyeins.? 
Althea is said to have called down curses on her son Meleager, 
who had slain her brother; but Meleager was neither slain 
nor banished.4 

In the case of homicides outside of the family the first 
instinct of the slayer was to flee. The more important the 
victim, the more serious was the predicament of the slayer: 
δεινὸν δὲ γένος βασιλήιόν ἐστι || κτείνειν. Even if the slain 
man was a humble person with few to avenge him, the only 
sure safety lay in flight.s The fate of the various homicides 
mentioned in the poems seems to indicate pretty clearly that 
voluntary banishment was the usual issue.® Eight of the 
thirteen went into exile. These figures are, of course, not 
entirely conclusive, because there is but little occasion for 
mentioning those who fell victims to the vengeance of en- 
raged kinsmen, or those who paid the blood-price. 


τ 7). xviii. 498. ἘΠ). τν 81} ἢ: 3 [bid., 11. 665. 
4 [bid., ix. 565. 5 Od. xvi. 401; xxiii. 118 ff. 


6 Odysseus, in his character of Cretan exile (Od. xiii. 259), is included in this 
list. The others are as follows: Medon, J/. xiii. 696; xv. 332; Lycophron, idid., xv. 
431; Epigeus, idid., xvi. 573; Patroclus, idid., xxiii. 85 ff.; an unnamed Aetolian, 
Od. xiv. 378; Theoclymenus, idid., xv. 271; Tlepolemus, J/. ii. 655 ff.; all these 
were banished. Aegisthus was slain. The unnamed slayer in the trial-scene paid 
blood-money. Heracles (Od. xxi. 27), Meleager (J/. ix. 565), and Orestes were not 
molested. The slaying of the suitors is not included in this list. 
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When men of rank were concerned in a homicide, the 
resulting feud might involve so many as to amount to civil 
war. Tlepolemus, to avoid a disastrous feud, gathered his 
faction together and founded a settlement in Rhodes.? Civil 
war would have been the result of the feud between Odysseus 
and the relatives of the suitors had they not become recon- 
ciled. When once the fugitive got away, he did not seem as a 
rule to be in any danger. Twice the fleeing slayer is called 
a suppliant. But what he asks for is not protection but shel- 
ter, or assistance in continuing his flight. Theoclymenus 
professed to fear pursuit, but apparently his fears were 
groundless.? But the passage indicates that fugitive homi- 
cides were sometimes pursued by relatives of their victims. 
The lot of the murderer banished for life must often have been 
hard. The spirit of Patroclus speaks bitterly of his banish- 
ment, though he found in Peleus a noble patron and in 
Achilles a loving comrade. Aegisthus is the only murderer 
who suffered death. He had committed a dastardly murder, 
and Nestor suggests that if Menelaus had slain him he would 
have denied him funeral rites. Menelaus himself gives no 
hint of such an intention, had he forestalled Orestes in slay- 
ing Agamemnon’s murderer.* Three homicides paid no pen- 
alty. Heracles slew a stranger whose death could have been 
avenged only by war.s Meleager’s distinguished services in 
saving his city from sack probably enabled him to defy the 
machinations of his incensed mother;® the punishment of 
Orestes by avenging furies is unknown to Homer.’ 

a Lh is 65 5. 3 7|. xxi. ὃς ff. 

410d SAV 2η1ι: 2 Od MU Saco αν Gag 

5 [bid., xxi, 28: ct. JJ. xvi. 68-59, 

τὴν ἂψ ἐκ χειρῶν ἕλετο κρείων ᾿Αγαμέμνων 
᾿Ατρείδης ὡς εἴ τιν᾽ ἀτίμητον μετανάστην, 
for the position of a stranger. 

CLR ONG Osa tt: 

7 Murderers are spoken of in one passage as men seized by a grievous curse: 

ws δ᾽ ὅτ᾽ ἂν ἄνδρ᾽ ἄτη πυκινὴ λάβῃ, ὅς τ᾽ ἐνὲ Tarp 
φῶτα κατακτείνας ἄλλων ἐξίκετο δῆμον. 


(11. xxiv. 480-81). The ἄτη is best taken as that which caused the homicide. The 
notion of ἄτη following a homicide seems to belong to a later period. But Homer 
does mention curses called down upon wrongdoers (J/. ix. 453 ff., 565 ff.; Od. ii. 135). 
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The acceptance of blood-money seems to have been com- 
paratively rare. Apart from the trial scene pictured on the 
shield of Achilles, which arose out of an agreement to settle 
a homicide for a blood-price, there is no specific case. A man 
who has settled with the slayer of a brother or a son for a 
large sum 1s cited in a simile of the //iad? as an instance of 
commendable, though perhaps unusual, self-restraint. We 
do not know what considerations induced relatives to accept 
blood-money. There is no trace of a tendency to put pressure 
on relatives to induce them to forego the blood-feud. Neither 
is there any indication that the circumstances under which 
the homicide was committed were ever taken into account. 
The modern classification of homicide as justifiable and excus- 
able was unknown. The distinction between involuntary 
homicide (φόνος ἀκούσιος) and voluntary homicide (φόνος 
ἑκούσιος) belongs to a later period.? Patroclus committed 
the homicide for which he was banished, οὐκ ἐθέλων. This 
case shows further that not even extreme youth saved one 
from the penalties of manslaughter. 

There is no reliable clue to the origin of the practice of 
taking blood-money.‘ It has been suggested that it was to 
defray the expenses of sacrifices to appease the spirit of the 
dead. There is a hint of this in Achilles’ promise to share 
with the spirit of Patroclus the ransom he received for Hec- 
tor’s body.’ Neither is there any trace of the modern idea 
of compensation measured by the damages suffered by sur- 
viving relatives.° 


Tix, 632 ff. Ota. ps $3: 
3 εὖτε με τυτθὸν ἐόντα Μενοίτιος ἐξ "Omdevros 
ἤγαγεν ὑμέτερόνδ᾽ ἀνδροκτασίης ὕπο λυγρῆς, 
ἤματι τῷ ὅτε παῖδα κατέκτανον ᾿Αμφιδάμαντος 
νήπιος, οὐκ ἐθέλων, ἀμφ᾽ ἀστραγάλοισι χολωθείς. 
—I], xxiii. 85 ff. 
In a modern court such a homicide might be adjudged excusable if, indeed, the 
perpetrator was of an age at which he could be tried at all. Under seven years there 
is no liability; between seven and fourteen there is a rebuttable presumption of in- 
capacity for entertaining a criminal intent. 


4 Cf. Drerup, op. cit., p. 146. 
5.1]. xxiv. 595; cf. Bréhier, De graecorum judiciorum origine, pp. 38 f. 


6 Lord Campbell’s act of 1846 enabled the wife, husband, parent, and child to 
collect the actual damages suffered by the death of one who was killed by somebody’s 


29 THE ADMINISTRATION OF JUSTICE 


It is clear that the idea of self-help on the part of an indi- 
vidual easily develops into community self-help in cases in 
which the state is injured directly or indirectly through one 
of its citizens. The popular sentiment against wrongdoers, 
which is revealed in community action and which lies at the 
base of the conception of criminal law, was active in the time 
of Homer. There are numerous cases in which wrongdoers 
committed acts which affected the whole community alike. 
A common example of this class of offender is the man who, 
by committing depredations upon a neighboring people, in- 
volved his fellow-citizens in responsibility. Neither the king 
nor the council ever undertook to punish the offender. Nor- 
mally, such offenses were punished, if at all, by the people. 
Even in a Homeric community, public opinion was quickly 
crystallized* and easily translated into action through the 
medium of the popular assembly. In any free community, 
public opinion is always a latent power. Odysseus, in his 
character of Cretan refugee, bears testimony to the power 
of public opinion—yanem) δ᾽ ἔχε δήμου djurts—that forced him 
to go to war in Troy.” Some scholars have hastily dismissed 
community action in such cases as a resort to lynch law.3 
But, however much apparent justification may be found for 
this view in the differences between the orderliness and pre- 
cision of modern legal machinery and the rough-and-ready 
methods of a primitive people, it is based upon a miscon- 
ception. 


“wrongful act, neglect, or default.” Similar statutes in this country have added a 
solatium to the actual damages. But the principle has nowhere been extended so 
as to include homicides of every kind. 


τ: There was practically no restriction upon freedom of speech. Cf., however, the 
Thersites episode. Jebb, “Ancient Organs of Public Opinion,” Essays and Addresses, 
pp- 139 ff., points out how the poet keeps us informed of the trend of public opinion 
by constantly quoting remarks or conversations that sum up the sentiments of a 
crowd. 

2 Od. xiv. 239. 

3 Cf. Lipsius, op. cit., p. 6; Gilbert, op. cit., p. 447. Finsler, op. cit., pp. 321 ff., 
recognizes fully the judicial power of the people but treats it only incidentally: 
“Eine richterliche Gewalt hat, wie ebenfalls schon erwahnt worden, der Demos, 
wenn er den Eupeithes an Leib und Gut straffen will, oder die Freier Halitherses mit 
Busse und Mentor mit Vernichtung bedrohen.” Cf. Calhoun, op. cit., p. 23. Cf. 
Glotz, La Cité, p. 66, for lynch law. 
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The terms “‘mob violence” and “lynch law” are properly 
applied only to the acts of people who usurp the functions 
of the regular courts. Sporadic instances of this type of mob 
violence occasionally occur in certain parts of the United 
States. Another type of popular justice was exemplified in 
the settlement of the west, where isolated communities 
sprang up mushroom-like far in advance of the line of settle- 
ment. It required time for the establishment of the forces of 
law and order in these distant and often temporary settle- 
ments. Meanwhile committees known as “vigilantes” were 
organized to protect life and property. Such expedients were 
mere stop-gaps to tide the community over the time that 
must elapse before the government could establish its courts. 
They were usually justifiable under the circumstances, but 
they were always illegal. They were never steps in the path 
of political progress. In the absence of any provision for the 
punishment of public offenders, the early Greeks were 
obliged to take measures for their own Protection eliethey 
met together and acted after due deliberation, they consti- 
tuted a popular court quite as much as the Athenian assem- 
bly that tried Miltiades.? The essential difference between 
the Assembly of the Ten Thousand which tried Xenophon 
for aggravated assault and the mob of soldiers that attacked 
the market clerks is that in the former case they acquainted 
themselves with the facts while in the latter many of the 
participants were entirely ignorant of the cause of the at- 
tack. 

The practice of determining an issue by shouting rather 
than by ballot or show of hands is not an evidence of mob 
violence. The Spartans in the fourth century continued to 
express their opinion by shouts for or against a proposal in 
the Apella. Only in case of doubt did they resort to a formal 
division. 

When an outrage was committed by a member of another 

τ The king, in his capacity of general, might punish breaches of discipline; cf. 
Il. xii. 248. 


2 Herodotus vi. 136. This is the first trial before the assembly of which we have 
any account. Cf. Lipsius, op. cit., p. 180. 


3 Χεη. Anabasis v. 7. 19 ff.; v. 8. 1 ff. 
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community, the injured person might himself seek to re- 
cover his property by presenting a claim to the community 
to which the stranger belonged. But that such a course in- 
volved considerable risk is clear from the fate of Iphitus, 
who was slain by Heracles while seeking to recover some 
stolen horses.t As a rule, the whole community took up 
these claims and took steps to obtain compensation. Thus 
Odysseus, when a mere lad, was sent by his father and the 
Council of Elders to Messenia to obtain redress for the theft 
of a number of sheep by Messenians.? The attitude of a com- 
munity toward a marauder who thus exposed them to claims 
for damages is well illustrated by the measures taken by the 
Ithacans to punish Eupeithes, who, by joining in a Taphian 
raid against the Thesprotians, a friendly people, had rendered 
the Ithacans liable to claims for redress. It was only the 
intervention of Odysseus that saved him from death and con- 
fiscation of property.’ Failing redress by peaceful means, the 
injured people usually resorted to reprisals. The accruing 
booty was divided by the elders acting as a court of claims 
and was distributed among those who had suffered loss of 
property.‘ 

The line of demarcation between a deliberative assembly 
and a judicial assembly is ill defined.’ A fair example of a 
meeting of the people which contemplated the possibility of 
judicial action is that summoned by Telemachus to deal with 
the suitors.° Telemachus brings up what is apparently a 
private grievance; but as Halitherses hinted, it really con- 
cerned the whole people.? And the event proved that this 
was the case, for Odysseus later demanded that they make 


ΠΟ Xx. 22 ΤΠ Bel 07d... Xxle! Gitte 


3 [bid., Xvi. 420 ff. This incident will receive fuller treatment in the discussion 
of the judicial power of the people. 

471. xi. 685 ff. Cf. Lécrivain, “Le droit de se faire justice soi-méme et les 
représailles,’ Memoires de L’ Academie des Sciences de Toulouse (1897), p. 277. 
Lécrivain and the writers whom he quotes dismiss the Homeric period with a mere 
reference to the mission of Odysseus and the raid of Nestor. 

5 Cf. Od. ii. 28, and Euripides Orestes, 870 ff., where the trial of Orestes is 
represented as being held before the Argive assembly. 


6 Cf. Glotz, Solidarité, p. 16. 7 Od. 11. 45; 166 ff. 
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good the material losses occasioned by the constant feasting 
of the suitors. Three speakers presented the case against 
the suitors, and four addressed the assembly in their favor. 
Telemachus did not ask for the punishment of the suitors or 
for the restitution of his property.? At best he hoped to be 
able to induce or force them to leave the palace. ἀλλὰ πολὺ 
πρὶν φραζώμεσθ᾽ ὥς κεν καταπαύσομεν᾽ οἱ δὲ Kal αὐτοὶ παυέσθων, 
says Halitherses, one of Telemachus’ active supporters.’ 
But the threats of the suitors deterred the people from tak- 
ing any active measures. 

As a result of the slaughter of the suitors Odysseus was 
himself charged with offenses against the community. After 
disposing of the bodies of the slain suitors, the people resorted 
to the ἀγορά. Eupeithes, the father of Antinous, was the first 
speaker. He began, not by asking aid in avenging the deaths 
of the suitors, but by asking for the punishment of Odysseus 
as a public offender: ὦ φίλοι, 7 μέγα ἔργον ἀνὴρ ὅδε μήσατ᾽ 
"Axatots.4 Speeches against the proposal οἵ Eupeithes were 
made by partisans of Odysseus. Halitherses pointed out 
that the men richly deserved their fate, and Medon, the 
herald, a forced adherent of the suitors, expressed his con- 
viction that the gods were on the side of Odysseus.’ Finally 
a majority decided to slay Odysseus. By a curious reversal 
of fortune Eupeithes now led the people against the man who 
years before had saved him in a similar predicament.® Our 
information about this case is meager. The people met in 
the absence of the king and reached a decision with which 
he was not in accord. But there is no hint that they exceeded 
their powers. The implication is, rather, that they yielded 
to the persuasions, and not the power, of Odysseus in allow- 
ing the guilty man to go free. Judging from the orderly 


1 Od. xxiii. 356. 
2 He does, indeed, suggest restitution, but in a very guarded manner. Cf. Od. 
11. 74. 
3 Od. 11. 167. 4 [bid., xxiv. 426. 5 [bid., xxiv. 439 ff. 
ὁ Ibid., xvi. 420 ff. Cf. supra, p. 24. As has been pointed out, it was the practice 


to hold the whole community responsible for cattle-lifting, even when only a few 
participated. 


26 THE ADMINISTRATION OF JUSTICE 


procedure against Odysseus, we may assume with some de- 
gree of confidence that Eupeithes was treated in much the 
same way. Paris, like Eupeithes, had, by carrying off Helen, 
exposed his people to reprisals on the part of the Greeks. 
Hector’ has this situation in mind when he says: 

ἀλλὰ μάλα Τρῶες δειδήμονες" ἢ TE κεν ἤδη 

λάινον ἕσσο χιτῶνα κακῶν ἕνεχ᾽ ὅσσα ἔοργας. 
Stoning was a common mode of executing the death penalty 
in antiquity generally.? The suitors, in threatening to fine 
Halitherses for aiding and abetting Telemachus, contem- 
plated the use of the judicial powers of the people for their 
own ends. No doubt they possessed sufficient ascendancy 
over the people to secure their acquiescence in the punish- 
ment of Halitherses, though the charge against him could 
not have appealed to any considerable number of them.3 

The Homeric ἀγορά as the medium of community self- 
help was the prototype of the Athenian ἡλιαία. The φῆμις 
δήμου eventually became the κῦρος δήμου." 

In Homeric times a common method of bringing a dispute 
to an issue was by means of a wager.’ The wager takes vari- 
ous forms. There are traces of challenge to battle as a means 
of settling disputes. This is in effect a wager. After the 
chariot race Achilles proposed to give Eumelus the second 
prize of a mare because, owing to an accident, he had lost 
his leading position and had been compelled to drop out. 


I). iii. 56 ἢ, 


2 Cf, Hirzel, “Die Strafe der Steinigung,” 4bhandl. 4. Kénigl. Sachs. Gesellschaft, 
Phil sHista ΚΙ ΧΉΡΑ: fr, 


3al Ke νεώτερον ἄνδρα παλαιά TE πολλά TE εἰδὼς 
παρφάμενος ἐπέεσσιν ἐποτρύνῃς χαλεπαίνειν 
αὐτῷ μέν οἱ πρῶτον ἀνιηρέστερον ἔσται 


σοὶ δέ, γέρον, θωὴν ἐπιθήσομεν 
(Od. ii. 188 ff.). Finsler, op. cit., p. 322, thinks that in the case of Mentor also 
judicial proceedings were contemplated (Od. xxi. 216 ff.). In such examples of com- 
munity action as the foregoing, Calhoun, of. cit., pp. 20 ff., sees the beginnings of 
criminal law. 


4Cf. Aristotle 4th. Pol. xxxv. 2. 


5 Cf. Bréhier, De graecorum iudiciorum origine, pp. 91 ff. 
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But Antilochus protested and claimed the mare because he 
was second in the race: 
τὴν δ᾽ ἔγὼ οὐ δώσω" περὶ δ᾽ αὐτῆς πειρηθήτω 
ἀνδρῶν ὅς κ᾽ ἐθέλῃσιν ἐμοὶ χείρεσσι μάχεσθαι." 

In view of this challenge to combat, Achilles yielded and gave 
Antilochus the mare. The award was at once protested by 
Menelaus on the ground that Antilochus had won by a foul, 
and the dispute was finally settled by a challenge to Antilo- 
chus to take an evidentiary oath, which is also a species of 
wager. At first Menelaus called upon the chiefs to arbitrate 
impartially (μηδ᾽ ἐπ’ ἀρωγῇ) between himself and Antilochus, 
but immediately he rejected his own suggestion in favor of 
a challenge to take an evidentiary oath.? Trial by eviden- 
tiary oath consists in tendering to an opponent an oath em- 
bodying his contentions, or in offering to take an oath em- 
bodying one’s own contentions.3 Antilochus refused to take 
the oath, and without more ado the prize went to Menelaus. 
The oath which Menelaus purposed to have Antilochus take 
was to the effect that he did not win by a foul. Had Antilo- 
chus ventured to take the oath at the risk of being δαίμοσι 


TTI. xxiii. 553 f.; Cf. Bréhier, De graecorum iudiciorum origine, p. 96. 
TELEX ne αὶ 


3 Bonner, Evidence in Athenian Courts, p. 74. This form of trial is found in the 
primitive stages of many legal systems. It was known in Germanic law (Grimm, 
Deutsche Rechtsaltertiimer, 11, 495 ff.); in Anglo-Saxon law it was occasionally al- 
lowed (Thayer, 4 Preliminary Treatise on Evidence at the Common Law, pp. 24 f.); 
and in Massachusetts colony a white man was permitted by law to swear an evi- 
dentiary oath in answer to the accusation of an Indian (1 Prov. Laws Mass. 151 
[1693-94]). After the heroic period various references to the evidentiary oath are 
found. Theognis makes several references to the false evidentiary oath (199 ff., 
1139 ff.); Aeschylus gives an instance of a challenge to an evidentiary oath which 
was refused (Humenides, 429 ff.); and Herodotus in two instances refers to this type 
of oath (vi. 68 f. and vi. 86). Various references are made to it in the Gortyn code 
(ii. 11 fF.; iii, 1 fF.3 ix. 51 fF.). Cf. Headlam, “The Procedure of the Gortynian Inscrip- 
tion,” Four. of Hellenic Studies, XIII, p. 65, and Biicheler and Zitelmann, Das Recht 
von Gortyn, ad. loc. An interesting type of the evidentiary oath is the oath of the 
Athenian father to the legitimacy of a son on his introduction into the phratry 
(Isaeus, vii. 16). A change attributed to Solon allowed both parties to take the oath 
in cases in which no other evidence was available. (Cf. infra, pp. 173 ff.) From this 
doubtless arose the oath of the parties preliminary to a trial. On the whole question 
of the evidentiary oath, cf. Gertrude Smith, The Administration of Justice from 
Hesiod to Solon, pp. §§ ff. 
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ἀλιτρός, he would have been entitled to the prize according 
to the terms of the challenge. This is implied in Menelaus’ 
assertion during the race, οὐδ᾽ ὡς ἄτερ ὅρκου οἴσῃ ἄεθλον. Νο 
money wager is required in this kind of trial, but Antilochus 
expresses his willingness to pay the usual damages. This 
offer is, of course, quite gratuitous, but it serves to show how 
firmly fixed was the custom of demanding damages along 
with the restitution of an article wrongfully taken. Mene- 
laus’ words, εἰ δ᾽ ἄγ᾽ éyav αὐτὸς δικάσω, are commonly taken to 
mean that he proposes to act as judge—and that, too, in his 
own case. Now Menelaus had rejected his own proposition to 
submit the dispute to the arbitration of the chiefs lest people 
should criticize him and say, “Menelaus, by constraining 
Antilochus with false words, has gone off with the prize.” 
Trial by evidentiary oath was preferred expressly because 
the result would be just (ἰθεῖα) and because there would be 
no chance for a decision ἐπ᾽ ἀρωγῇ. Under these circumstances 
Menelaus’ words cannot be interpreted to mean that he in- 
tended to be judge in his own case. He would, doubtless, 
have been ready to agree with Plato’ that the gods, and not 
men, are the judges in this kind of trial. The confusion arises 
from pressing the meaning of δικάσω too closely, owing to a 
desire to preserve a distinction between the active and middle 
voices. Menelaus simply means to say, “Dll make my right 
in the matter clear.” As a matter of fact, the chiefs who are 
asked to criticize his proposal are the only persons who can 
be regarded as judges. This is the only specific instance in 
Homer of the tendering of an evidentiary oath. Autolycus, 
the maternal grandfather of Odysseus, who is said to have 
excelled all men in stealing and swearing, was apparently 
able to escape responsibility, when charged with theft, by 
taking an oath. He was able to shape an oath so craftily 
that he could seem to say one thing and yet mean another.’ 
Hermes, in the Homeric hymn, offered to swear that he had 
not stolen the cattle.3 


τ Laws, 948 B. 
* Od. Rik: 1390: Cl. Jt. κ᾿ 207 SOvid aviclaxt. ain, 
3 Hymn to Hermes, 304. 
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The above-mentioned ways of dealing with wrongdoers— 
self-help, community action, the evidentiary oath—are more 
or less informal. It is obvious that as soon as a community 
possesses any form of organization it will provide some means 
for the formal settlement of disputes between citizens.’ 
Where the dispute was not the result of violence, the parties 
showed a disposition to resort to amicable means of settle- 
ment. Unquestionably, voluntary arbitration was the first 
step in a systematic administration of justice. This, too, 
must at first have been an informal procedure. For instance, 
in the dispute over the second prize in the chariot race de- 
scribed above, Menelaus at first called upon the chiefs to 
arbitrate impartially between himself and Antilochus.? But 
a more formal stage had already been reached in the time of 
the Homeric Greeks. They had a system of challenge and 
wager for the purpose of inducing a reluctant opponent to 
submit to arbitration. It was only a question of time until 
arbitration became obligatory in case either party desired it. 
Naturally the disputants would seek to obtain the services 
of a person who had a reputation for impartiality and wis- 
dom, without regard to rank or official position. Even a 
woman, Arete, queen of the Phaeacians, acted as an arbitra- 
tor.3 But the prestige of the king must have marked him as 
the natural arbitrator. And it is the arbitral functions of 
the Homeric kings that Aristotle? has in mind when he says 
that they tried cases (τὰς δίκας ἔκρινον). Homer, it 1s true, 
nowhere pictures a king dispensing justice. But this 1s a mere 
accident, for Idomeneus proposed to Ajax to submit their 
dispute to Agamemnon.’ Minos, settling disputes in the 
spirit land, certainly had his prototype in such kings as Nes- 
tor, who περὶ οἷδε δίκας, and Sarpedon, who Λυκίην εἴρυτο 

* Modern investigators are not agreed as to the kind of provision that was made. 
Thonissen, Le droit pénal de la république athénienne, p. 23, conveniently summarizes 
the different views: (1) Parties chose arbitrators who had no power to enforce 
their awards; (2) judges were chosen from among the γέροντες, and they had the 
power to enforce their decisions; (3) the judges were really magistrates and repre- 
sented the king. Finsler, op. cit., pp. 320 f., 329, denies that a king ever acted as 
judge. : 

2 Cf. supra, pp. 26 ff. 4 Politics, 1285. 

3 Od. vii. 74. 5 I], xxii. 485. 
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δίκῃσί τε καὶ σθένει ᾧ Everywhere in ancient times kings 
and tyrants exercised judicial functions.? Deioces of Persia 
and Peisistratus’ of Athens administered justice as arbitra- 
tors. Accordingly we are justified in assuming that the Ho- 
meric ruler, whether a Zeus-nourished king or the official head 
of an aristocratic government, was constantly called upon to 
act as arbitrator. From a royal arbitrator to a court of γέρον- 
τες is not a far cry. In the J/iad the chiefs are called δικασ- 
modo. The term occurs only once in the Odyssey, where 
Telemachus is called δικασπόλος by his grandmother.’ Clear- 
ly it was an established practice to refer disputes to the lesser 
chiefs acting either individually or in a body.s An ambitious 
aristocracy would not fail to recognize the advantages that 
would accrue to it from the establishment of a regular court 
of arbitration to which disputants might refer their differ- 
ences. In the Greek camp before Troy there was a place in or 
adjoining the ἀγορά which was set apart for the administra- 
tion of justice? and which was provided with seats for the 
judges. : 

The appearance of a trial-scene on the shield of Achilles 
as a typical incident of public life, and two similes drawn 
from judicial activities point to some sort of judicial organ- 
ization.’ Court sessions were probably held with some degree 


Od. itt. 2443 11]. xvi. ς42. 


2 Among the Lydians, Persians, Egyptians, and Hebrews. Herod. 1. 14, 96-97, 
1003 ii, 129; I] Sam, 15:2, 


3 Arist. 4th, Pol. xvi. 5; cf. Stesagoras of the Chersonese, Herod. vi. 38. 
MIL 1297 Ody xia 84 a: 


5 Od. xii. 439-40. Some think that the trial scene (//. xviii. 497 ff.) has reference 
to a sitting of the whole council. Cf. Glotz, La Cité, pp. 57 f., and Ferrini, op. cit., 


Ρ-. 40. 
9.1.1 xi. βοῆς xvill. 497, 504. 


7 Treston, op. cit., p. 40, supposes that the elders in the trial-scene constituted 
a Pelasgian court. The Achaean kings never really functioned as δικασπόλοι,, but 
the elders were the real judges. In fact, the kings knew little and cared less about 
these Pelasgian courts. The elders were the tribal chiefs, whose main function was to 
arbitrate in cases of interclan or interphratry disputes. Inside of each clan there 
would be similar assemblies for jurisdiction in intraclan disputes (pp. 82 ff.). 
Treston’s insistence on the distinction between Pelasgians and Achaeans has led him 
into many errors. Cf. Calhoun, op. cit., p. 18, n. 10, 
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of regularity, and might last all day.’ There is no indication 
that recourse to such a court was obligatory. Doubtless the 
tendency of public opinion was to support the man who was 
willing to arbitrate his differences with a fellow-citizen. The 
interests of the aristocracy would be materially advanced by 
fostering such a tendency.? 

There are several examples of challenge and wager as an 
inducement to arbitration. When Idomeneus and Ajax had 
a dispute regarding the identity of the leader in the chariot 
race, the Cretan warrior said, “Come then, let us wager a 
tripod or a caldron and make Agamemnon, Atreus’ son, our 
umpire, which mares are leading.’ And when Eumaeus, 
the swineherd, refused to believe the disguised Odysseus 
when he asserted that his master would return, Odysseus 
offered to stake his life against a suit of clothes that he spoke 
the truth. The parties to a challenge entered into a solemn 
agreement, confirmed by oath, to abide by the decision.! 
The famous trial-scene on the shield of Achilles 1s another 
instance of arbitration on challenge and wager.’ Like all the 
scenes represented on the shield, this really combines a series 
of pictures; that is to say, several pictures would be required 
to illustrate the poet’s description. The text of the passage 
is as follows: 


tT], xvi. 387 f.; Od. xil. 439. 
2 By the time of Hesiod the processes of arbitration had become practically 
compulsory. Works and Days, 35 ff. Cf. infra, pp. 43 ff. 


3.71]. xxiii. 485. Lang, Leaf, and Myer’s translation. 
4 Od. xiv. 391 ff.; cf. ibid. xvi. 102 f. 


5 Among the important discussions of the trial-scene are the following: Ferrin, 
op. cit., pp. 42 ff.; Hofmeister, Zeitschrift fiir vergleichende Rechtswissenschaft, Il, 
443 ff.; Bréhier, “La royauté homérique,” Rev. historique, LKXXIV, 27 ff.; Glotz, 
Solidarité, pp. 115 ff.; La Cité, p. 57; Bonner, “Administration of Justice in the Age 
of Homer,” Class. Philol., V1, 24 ff.; Lipsius, Leipziger Studien zur classischen 
Philologie, X11, pp. 225 ff.; Leaf, Translation of the Iliad (1883), p. 516; Companion 
to the Iliad (1892), p. 312; edition of the liad, ad. loc.; Maine, Ancient Law, pp. 
385 f.; Myres, op. cit., pp. 198 ff.; Busolt-Swoboda, Griechische Staatskunde, 1, 
332 ff.; Treston, op. cit., pp. 34 ff.; Calhoun, Criminal Law, pp. 18 f.; Proceedings of 
the Classical Association, XVIII, p. 93; Ehrenberg, op. cit., p. 55; Croiset, “La 
scéne judiciaire représentée sur le bouclier d’Achille,” Kev. d. tudes grecques 
XXXII, 96 ff.; Steinwenter, op. cit., p. 34, n. 3. 


6 Dareste, Annuaire des études grecques, XVIII, 91. 
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497 λαοὶ δ᾽ εἰν ἀγορῇ ἔσαν ἁθρόοι᾽ ἔνθα δὲ νεῖκος 
ὠρώρει, δύο δ᾽ ἄνδρες ἐνείκεον εἵνεκα ποινῆς 
ἀνδρὸς ἀποφθιμένου: ὁ μὲν εὔχετο πάντ᾽ ἀποδοῦναι 

500 δήμῳ πιφαύσκων, ὁ δ᾽ ἀναίνετο μηδὲν ἑλέσθαι" 
ἄμφω δ᾽ ἱέσθην ἐπὶ ἴστορι πεῖραρ ἑλέσθαι- 
λαοὶ δ᾽ ἀμφοτέροισιν ἔπήπυον, ἀμφὶς ἀρωγοί" 
κήρυκες δ᾽ ἄρα λαὸν ἐρήτυον᾽ οἱ δὲ γέροντες 
har’ ἐπὶ ξεστοῖσι λίθοις ἱερῷ ἐνὶ κύκλῳ, 

δ05 σκῆπτρα δὲ κηρύκων ἐν χέρσ᾽ ἔχον ἠεροφώνων᾽" 
τοῖσιν ἔπειτ᾽ ἤισσον, ἀμοιβηδὶς δὲ δίκαζον. 
κεῖτο δ᾽ ἄρ᾽ ἐν μέσσοισι δύω χρυσοῖο τάλαντα, 

508 τῷ δόμεν, os μετὰ τοῖσι δίκην, ἰθύντατα εἴποι." 

In disputed matters the following translation embodies 
the interpretations which are advocated in the subsequent 
discussion. : 

“But the folk were gathered together in the place of assembly. And 
there strife had arisen and two men were contending about the blood- 
price of a slain man. The one avowed that he had paid all and the other 
denied that he had received anything, declaring it to the people. And both 
were eager to gain a decision by arbitration. The folk applauded both, 
aiding either side. Heralds restrained the folk. And the elders sat on 
polished stones in a sacred circle, and they held in their hands the staves 
of clear-voiced heralds. Before them? then they [the elders] jumped up and 
gave their decisions in turn [or the litigants jumped up and made their 
pleas in turn]. And two talents of gold lay in their midst to be given to 
the one who should most justly plead his cause before them.” 

The passage fairly bristles with difficulties, and the vari- 
ous problems involved have been the subjects for intermi- 
nable debate. There are certain large problems of vital im- 
portance which must be settled first; that 1s, the most plausi- 
ble explanation must be determined. The most important 
point, and the one on which there is the greatest lack of 
unanimity, is the question of the point at issue. According 
to one view, lines 499-500 should not be translated as above? 
but mean, rather, ‘“‘the one claimed that he was paying it all 
(i.e., promised to pay it), but the other refused to accept 
anything.” ‘Then the question at issue is, “must the avenger 
accept the blood-money or might he claim blood for blood?’”4 


1 J], xviii. 497 ff. 2 Or τοῖσιν may mean “with the scepters.” 
3 The scholiast agrees with the foregoing translation. 
4 Leaf, Fournal of Hellenic Studies, VIII (1887), 122 ff.; Croiset, op. cit. 
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This theory implies that in some way the homicide itself is 
in issue and also involves the question of a compulsory 
wergeld system. It may be admitted that linguistically this 
interpretation is possible, but Lipsius argues strongly against 
1. A minor difficulty lies in the word πάντα, line 499. A 
man who insisted on his right to pay a blood- -price could 
scarcely be said to promise to pay a//. But there is a more 
serious difficulty. There is nothing in Homer to show that 
relatives could be forced to accept blood-money; neither is 
there any evidence of a growing popular sentiment in favor 
of a settlement.” Quite the contrary is the case. Banish- 
ment, as we have seen, is the usual fate of the slayer. More- 
over, the acceptance of blood-money is cited as an example 
of self-restraint.3 But it by no means follows that the pas- 
sion of the man was restrained if he accepted blood-money 
under compulsion; his heart might still be seething with anger 
and a desire for revenge. Surely the poet is thinking of a 
man who acted of his own free will. Leist* assumes that 
when the homicide was ἀκούσιος the relatives were obliged 
to accept money. Unfortunately for this theory, in the only 
instance of φόνος ἀκούσιος, the slayer, Patroclus, a mere youth, 
was banished.’ As far as the evidence of the poems goes, the 
distinction between φόνος ἀκούσιος and φόνος ἑκούσιος played 


*Dareste, Nouvelles études d’ histoire du droit, p. 6, is unconvinced by the criti- 
cisms of the view of Leaf by Lipsius in Leipziger Studien (1890), pp. 228 ff. 


2 In view of the killing of Aegisthus, Leaf’s statement is surprising. “There is, 
I believe, no case in the poems where blood is ever exacted for blood,” op. cit., p. 
124. 
ἜΣ 0 eye 
καὶ μέν τίς τε κασιγνήτοιο φονῆος 
ποινὴν ἢ οὗ παιδὸς ἐδέξατο τεθνηῶτος" 
καί p ὁ μὲν ἐν δήμῳ μένει αὐτοῦ πόλλ᾽ ἀποτείσας, 
τοῦ δέ τ᾽ ἐρητύεται κραδίη καὶ θυμὸς ἀγήνωρ 
ποινὴν δεξαμένῳ. σοί δ᾽ ἄλληκτόν τε κακόν τε 
θυμὸν ἐνὶ στήθεσσι θεοὶ θέσαν εἵνεκα κούρης 
οἴης. 
Leaf (0p. cit., p. 124) cites this passage to prove that the payment of a fine instead of 
exile was the recognized course. 


4 Graco-italische Rechtsgeschichte, pp. 330 ff. 


5 This case has already been discussed in some detail, supra, p. 21. 
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no part in determining the fate of the slayer; neither is it a 
necessary assumption to explain the trial scene. 

It has been suggested that it is difficult to account for 
the deep popular interest in the trial unless the homicide 
is the issue. The tremendous interest in the proceedings is 
evidenced by line 497.1 But if it is assumed that the present 
suit is connected with an earlier feud, the popular interest in 
the case easily becomes clear. This brings us to the second 
theory, i.e., that before the present trial a man had been 
killed and an agreement was reached to make a money settle- 
ment for the blood-feud which arose. The shield scene repre- 
sents the dispute as to whether this money has been paid or 


tMyres, op. cit., pp. 200 ff., has a detailed theory about the identity of λαοί 
in various lines. In line 497 it refers merely to the orderly organized groups of 
society; in line 502 it is not the whole assembly but merely the kinsmen of the 
principals (this explains their partisanship); and in line 503 it 1s again the whole 
assembly. In line 500, δήμῳ, he asserts, means the whole countryside, i.e., the whole 
crowd of onlookers. It seems impossible to see any distinction between the four. 
Gilbert suggests that the people were Ezdeshelfer (Beitrage, p. 469, n. 1). Others 
believe that they decided to which of the elders the two talents should go. Various 
attempts have been made to explain the excitement of the λαοί. Glotz, Solidarité, 
p- 118, says that it is due to the fact that if the wergeld had not been paid as con- 
tracted, hostilities would begin all over again. This gives sufficient motive for their 
excitement, but there are other considerations also which must be mentioned. 
Maine speaks of the trial (Ancient Law, p. 386) as a “striking and characteristic, 
but still only occasional feature of city life.”” This would explain the interest of the 
people to some extent. Treston, on the other hand (op. cit. p. 42), argues that a 
wergeld dispute was one of the commonest occurrences of tribal life. The interest 
is to be explained by the fact that “the folk” are the wider kinsmen of plaintiff and 
defendant. In a note on the primitive character and informality of Homeric justice, 
Calhoun says: “The picture is not that of a court assembled by an official to try a 
case. It is of the people—and the gerontes—assembled in the agora, where they 
go every day that their presence is not demanded elsewhere, exactly as the Athen- 
ians did in the fifth century. The gerontes occupy their customary seats of honour, 
and the people throng hither and thither, but when an interesting or notorious 
dispute comes before the gerontes, or before one or more of them, a circle is quickly 
formed. Then the heralds who are regularly in attendance upon the gerontes have 
to preserve order. Sooner or later any dispute of more than trivial character was 
bound to find its way into the agora and to the gerontes, for the simple reason that 
the disputants were bound sooner or later to come face to face with one another in 
the agora” (Proceedings, p. 93, n. 2). Vinogradoff, op. cit.,p.g0, makes an interesting 
comparison of the partisanship of the people in this scene with the interest of 
phratry members in hearing appeals concerning citizenship before five appointed 
συνήγοροι (7G, 11, xxix, pp. 200 ff.). The elders in the Homeric scene correspond 
to the five συνήγοροι. 
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not. The defendant claims that he has paid the entire sum; 
the plaintiff denies that he has ever received payment.? In 
view of other matters in the passage now to be discussed, 
this seems to be the correct interpretation. 

The ἴστωρ (1. 501) has been variously identified as a wit- 
ness, as the king, as the chairman of the γέροντες. The 
scholiast regards the ἴστωρ as a witness; and Leaf followed 
him in his first theory (1883) and translated “and each one 
was fain to obtain consummation on the word of his witness.”’ 
Recently this theory was revived by Treston,3 who thinks 
that the relation of the verse to its context is distinctly in 
favor of the interpretation ‘“‘witness.’’ He assumes that the 
witnesses were included among the people and were brought 
forward to testify as to the actual transference of property. 
They would therefore be, in effect, compurgators. An ob- 
jection urged by Dareste is fatal to this theory.4 If the case 
was to be decided by the testimony of a witness, what need 
was there of pleas by the parties or of discussions by the 
elders? In 1902 Dareste explained the ἴστωρ as the sole judge 
while the elders were assessors.5 This is a possible explana- 
tion although there is no mention of a presiding officer of the 
council of elders in connection with an arbitration.® Idome- 


«This view is followed by Glotz, Lipsius, Bonner, Calhoun, Treston, Maine 
and Bréhier. Treston misunderstands Lipsius (0p. cit., p. 39, and elsewhere). He 
credits Lipsius with maintaining that “‘the trial in question was a murder-trial—a 
decision of homicidal guilt or innocence; he therefore holds that the two talents of 
gold were the actual Wergeld.” It is true that Lipsius interprets the talents as 
Wergeld; but as to the point at issue, he says as follows: “Zwei Manner streiten auf 
dem Markte tiber das Siihngeld fiir einen erschlagenen Mann; der eine behauptet, 
es ganz erlegt, der andere, nichts empfangen zu haben.” 


2 ἴστωρ means the “‘expert,” the “‘one who knows.” It could, of course, be used 
of one who gives judgment or of a witness. 

3 Op. cit., p. 43. Cf. also, Gardikas, of. cit., p. 210. 

4 Annuaire des études grecques, 1884, pp. 94 ἢ. 

5 Nouvelles études d’histoire du droit (1902), p. 11. Cf. Meyer, op. cit., Il, 357. 


6 After the Pylians had made a successful raid on the Eleans, the king selected 
a portion of the plunder to recoup losses he had suffered at the hands of the Elean 
raiders. The elders, acting as a court of claims, divided the remainder among those 
who had lost property. If the king acted in this case, he is not distinguished from 
the nobles (ΤᾺ, xi. 670 ff.). 
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neus, in the dispute between himself and Ajax, proposed Aga- 
memnon as the arbitrator; while Menelaus, in his dispute 
with Antilochus, offered to submit the matter to the ᾿Αργείων 
ἡγήτορες ἠδὲ μέδοντες. But Dareste’s earlier view (1884) 
that ἐπὶ ἴστορι merely means “‘by arbitration” is the most 
satisfactory.? Leaf adopted this view in his later writings 
(1892 and 1902); and it has since been followed by Bonner, 
Busolt, Calhoun, Lipsius3 and Steinwenter.4 

Line 506 is not free from difficulty, although the theory 
that it refers to the litigants has been rather generally aban- 
doned—.e., ‘“‘they (the litigants) hurried forward and plead- 
ed each his cause in turn.”” So it was explained by Doeder- 
lein and Heyne. It is obvious that ἤισσον suits the eager 
litigants better than it suits the judicial elders; but two ob- 
jections may be urged: the abrupt change of subject necessi- 
tated by this interpretation, and the fact that dixafov would 
have to be considered as equivalent to δικάζοντο. It is said 
that δικάζω in the active is never used of a litigant.s To main- 
tain this rule, however, in one instance Menelaus must be 
considered both plaintiff and judge in the same case.® In the 
shield picture the poet is describing a variety of incidents in 
connection with a trial in public. And it is certainly surpris- 
ing that the only line which deals with the proceedings should 
be devoted to the process by which a decision is reached 
which is of little interest in comparison with the pleas of the 
parties. But, so far as the legal interpretation of the passage 
is concerned, it is of no consequence whether the line refers to 
the litigants or the elders. The scholiast refers the line to the 
action of the judges. 


STB ἜΣ 8 πὴ). 
1 Annuaire des études grecques, XVIII, p. 95: “1 ἴστωρ et les γέροντες sont seule 
et méme chose.”’ (So also Lipsius, Leipziger Studien [1890], p. 231.) 


3 Lipsius says that torwp is identical with the group of elders. Myres advances 
a curious theory, i.e., that it refers to the one who gave the final decision and that 
this man, as shown by line 508, was someone who gave voluntary and effective help 
from the agora, whose decision the elders agreed to adopt as better than their own. 

VODuet., Ὁ. 30s 

5 Cf. Laurence, “Judges and Litigants,” Four. of Philol., VIII (1879), 125 ff. 

O71 xxii 470. Chisupra, p28. 


THE HEROIC AGE 37 


The next point is the significance and destination of the 
two talents. Lipsius’ view has already been noted, that they 
constituted a genuine wergeld deposited in court by the de- 
fendant, to be reclaimed by him if successful, otherwise to 
go to the plaintiff. Lipsius admits that two talents is a small 
sum for the price of a slain man. In the only other case where 
blood-money is mentioned, the amount is said to have been 
large: “Yet doth a man accept recompense of his brother’s 
murderer or for his dead son: and so the slayer for a great 
price abideth in his own land.’ It is pointed out that the 
close relationship, that of brother or son, accounts for the 
largeness of the sum. But even if we accept the assumption 
that in the trial scene the slain man 1s a distant relative of 
the plaintiff, the sum is still too small. Two talents are the 
fourth prize in a chariot race in which the first 1s a tripod 
and a woman, the second a mare, and the third a caldron. 
Surely a freeman is of more value than a female slave. In- 
deed, a woman or a tripod is the usual prize in a chariot 
race;* and a tripod or a caldron is an ordinary wager in a 
trivial dispute between Ajax and Idomeneus.s Was the life 
of a man held so lightly by even a distant relative? Surely 
lifelong banishment could not be commuted for so small a 
sum. Busolt is of the opinion that a wergeld could easily be 
small in view of the fact that there would be taken into con- 
sideration the property of the murderer, the personality and 
relationship of the deceased, and the circumstances under 
which the murder occurred. It is perhaps true that the 


tLipsius, Das Attische Recht, p. 4; Busolt-Swoboda, op. cit., p. 333, follows 
Lipsius. 


2 TI. ix. 632 ff. 


311. xxiii. 262-70. These women not only were skilled in handiwork (ἔργα 
ἰδυίας) but possessed personal charms (ai κάλλει ἐνίκων φῦλα γυναικῶν [Zi ixe 130). 


4 I], xxii. 164. This phase of the question is treated by Ridgeway, Your. of 
Philol., X, 30 Ε΄. In a later paper, Four. of Hellenic Studies, VIL, 133, he discusses 
the value of the Homeric talent and shows that it is not too large a sum for a reward 
to the best judge. He finds that the talent is equal in value to an ox. The results of 
these investigations tend to confirm the objection that two talents are quite 1n- 
sufficient for the blood-price. 


S/R ao 5: 
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amount of the wergeld would, in any case, be fixed in some 
proportion to the property owned by the murderer; but there 
is no indication, as has been observed before, that any ac- 
count was taken of the kind of homicide. 

A second theory sees in the two talents a court fee. So 
Glotz argues.' Treston? makes them a kind of advocate’s fee 
deposited by the litigants to encourage the advocates to give 
a proper exposition of the unwritten codes of the tribes. He 
is therefore compelled to provide advocates, and he assumes 
that two of the elders acted in this capacity. Myres? sees in 
the talents a customary fee to go to someone who gives a 
voluntary decision from the agora, this decision being adopt- 
ed by the elders as better than their own. Obviously Myres 
is anticipating the difficulty which arises if it is assumed that 
the talents are to go to one of the elders, that is, the difficulty 
of deciding to which one they shall go. Maine compares the 
procedure described here with the payment of a sacramentum 
in archaic Roman law. This was a wager, offered by the 
plaintiff and accepted by the defendant, which went to the 
state. The large sum in Homer as compared with the trifling 
amount of the sacramentum he accounts for by supposing 
that the Homeric scene represents fluctuating usage rather 
than usage consolidated into law. The two talents, accord- 
ing to his theory, were deposited by the two litigants and 
were destined for the judge ‘‘who shall explain the grounds 
of his decision most to the satisfaction of the audience.’ 
Beyond this point it is impossible to follow the proceedings. 
It would seem necessary to confine the contest for the prize 
to those of the judges whose opinion agreed with the verdict; 
otherwise the people might reach a conclusion at variance 
with that of the council. For we may be sure that the merits 
of the case would play a large part in the popular decision. 
Such a result would assuredly defeat the purpose of the ar- 
bitration. On the other hand, if the prize must be assigned 
to one of the majority judges, what is the basis of the 
decision? In a case involving a question of fact (that is, 

t Solidarité, Ὁ. 128; La Cité, p. 57. 

2. 0». 12} 0: 80: 3 ΟΡ. CE pana 

4 Ancient Law, p. 386. Cf. the scholiast; Brehiér, Rev. historique, LXXXIV, 29. 


THE HEROIC AGE 39 


was the money paid as alleged?) there could be but little 
difference between the affirmative opinions in point of merit. 
Laurence’ has emphasized this feature of the theory in a vein 
of mild and well-deserved satire. He points out that if the 
theory is correct there must have been two trials: one in 
which the merits of the suit were adjudged, and a second one 
to judge the merits of the respective judgments. Further- 
more, it 1s quite conceivable that the spectators would not 
have been unanimous in their awarding of the prize, and it is 
incongruous to suppose that they would have had the duty 
of rewarding the elders. Lastly, the amount of the reward 
is quite disproportionate to the services rendered by the 
elders. It is doubtless to avoid all of these incongruities that 
Leist, Leaf, and other followers of Maine have, without sufh- 
client warrant, assumed that the homicide itself is in issue. 
This would allow some considerable variety of reasons for 
reaching the same conclusion; but it involves a difficulty 
quite as serious, for everything in the poems, as has been 
pointed out, indicates that the relatives always decided 
whether they would accept the blood-price or not. 

But the line is capable of quite another rendering. 
Lipsius has shown that, in accordance with Homeric usage, 
δίκην εἰπεῖν may be rendered “plead a cause.’ He cites 
᾿Αχιλῆα δίκῃ ἠμείψατο, “answered Achilles with a claim of 
right,” and δίκας elpovro ἄνακτα, “they were asking the king 
concerning their rights.’’ ΤῸ these may be added ἐπὶ ῥηθέντι 
δικαίῳ “a (fair) claim of right.’’ Both explanations may be 
linguistically correct,? but Lipsius finds in μετὰ τοῖσι a deci- 
sive argument: “Die Bedeutung der Praposition aber lasst 
nur die Wiedergabe mit ‘vor,’ ‘bei’ zu und verbietet die 
Gleichsetzung mit einem Genetiv.” μετὰ τοῖσι simply 
means “‘in court.” The two talents, then, must go to the 
man in whose favor the verdict was given. 


POP ΟἿ ΠΡ. 25 Li 


2 But compare the remarks of Laurence, op. cit., p. 128, based on the assertions 
of Shilleto that the ordinary usage of δίκην εἰπεῖν is not “to pronounce judgment’’ 
but “το plead a cause,” and that indeed there is no instance of the phrase being used 
in any but the latter sense. 


3 Cf, the parody of this passage.in Lucian Piscator, 41. 
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Although Maine is wrong about the destination of the two 
talents, he is undoubtedly correct in thinking them a sort of 
wager. As a wager a talent is not excessive. The tripod or 
the caldron which are mentioned in the proposed wager be- 
tween Ajax and Idomeneus might cost more than two talents 
apiece, as may be inferred from the prize list in the chariot 
PACE. 

The wager has been compared with the poena sponsionis 
et restipulationis of Roman law which went to the successful 
litigant. In Attic law it survives in a modified form in the 
παρακαταβολή, deposited by the plaintiff and forfeited in case 
of failure either to the state or to the defendant, according 
to the nature of the case.3 In effect the wager corresponds to 
the damages which, according to Homeric practice, usually 
accompanied restitution and redress. 

The most plausible explanation of the trial-scene seems, 
then, to be as follows. A man had been killed sometime be- 
fore the trial, and his kinsmen and friends rallied to take 
vengeance on the slayer, whose friends also supported him 
in great numbers. Finally the bulk of the community was 
ranged on one side or the other. A compromise seemed ad- 
visable, and an agreement to settle the blood-feud for a sum 
of money was reached. The scene on the shield presents the 
principals disputing about the payment. The one claims that 
he has paid the money in full; the other denies it. In the 
market place each man, surrounded by his partisans who had 
sided with him in the earlier stages of the feud, tells his side 
of the case to those within hearing. At length one challenges 
the other to stake a talent apiece and refer the dispute to 
arbitration. An agreement to abide by the verdict is made 
and confirmed by oaths. The talents constituting the wager 
are deposited before the elders seated in the place of justice, 
each with a scepter, the emblem of the judicial office. 
Around them surge the partisans so closely that the heralds are 


™The wager theory is followed by Maine, Bonner, Calhoun, and by Fanta 
(op. cit., p. 86). 

27]. xxiii. 262 ff. 

3 Meier and Schoemann, Der Attische Process, 815 ff. 
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obliged to restrain them. The litigants then present their cases 
amid the applause of their partisans. The two talents were 
awarded to the winner of the suit. Thus the trial-scene con- 
forms to the common practice of settling a dispute by wager. 

An obvious and weighty objection to other current inter- 
pretations of the trial-scene is that each of them represents 
a form of trial without parallel in Homeric practice. But the 
wager theory is well exemplified in the proposed settlement 
of the dispute between Idomeneus and Ajax by wager and 
arbitration. The tendency to back one’s opinion by a wager 
is universal. Men still on occasion settle disputes as Ido- 
meneus proposed to do. Furthermore, a trial based on a 
wager of money has marked affinities with other primitive 
forms of trial. In the trial by battle men risk loss of life or 
limb. In the trial by evidentiary oath there is the risk of 
divine punishment. In each of these three types the litigant 
stakes and risks something. Each appeals to a universal hu- 
man instinct. 

Witnesses are nowhere mentioned in Homer in connec- 
tion with arbitrations. The gods in whose names oaths were 
sworn are called μάρτυροι OF ἐπιμάρτυροι. They are not only 
witnesses but sureties or guarantors of the compact or treaty, 
because they punish perjurers.’ For the person in whose in- 
terest they act they are protectors. Zeus is called the μάρτυρος 
of strangers, because, when called upon to witness a wrong 
done to the stranger, he punishes the wrongdoer.? Here we 
have the origin of human witnesses and sureties. In place of 
gods, men are summoned to the making of a contract to 
insure its provisions being carried out. But this stage was 
not reached in the age of Homer.’ Occasionally the word 
μάρτυρος is used of those who are familiar with some event or 
situation,’ but they are not summoned either as formal or as 


tT], iii. 274 ff.; vii. 76; cf. Nagelsbach, Homerische Theologie, p. 265. 
2 Od XV1:,423. 


3 In the “Song of Demodocus”’ (Od. viii. 266 ff.) Poseidon offered to ibe surety 
for Ares. This passage is of late origin but preserves a link in the process of develop- 
ment. 


411 58: 15 302. 
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general witnesses. The word waprupin in the Odyssey is not 
used 1n a technical sense,’ though not far from it. 

Some scholars regard the omission of testimonial evidence 
as purely accidental.? The fact that witnesses are known in 
the age of Hesiod is an unsafe ground for inference regarding 
the Homeric age, since the judicial system that prevailed in 
the time of Hesiod is considerably more advanced than that 
of the age of Homer. In addition to the statements of the 
parties the Homeric arbitrator had to rely upon what Gilbert 
aptly calls his eigene Combination (resourcefulness), or the 
voluntary evidentiary oath of one of the parties. 

Regular judicial processes were developed from the arbi- 
tral functions of the chiefs and elders (ἡγήτορες ἠδὲ μέδοντες). 
Even in the Homeric period there are unmistakable indica- 
tions that arbitration had become a regular and normal pro- 
ceeding. Odysseus, in relating his escape from Charybdis 
on the timbers of his wrecked ship, says: 

ἦμος δ᾽ ἐπὶ δόρπον ἀνὴρ ἀγορῆθεν ἀνέστη 

κρίνων νείκεα πολλὰ δικαζομένων αἰζηῶν 

τῆμος δὴ τά γε δοῦρα Χαρύβδιος ἐξεφαάνθη.4 
This i is highly significant. The chiefs and elders, instead of 
waiting for calls for their services as arbitrators, held more 
or less regular sittings in the agora to settle the disputes 
of all who might appear before them. In the course of a 
single session lasting the better part of a day they disposed 
of many cases (κρίνων νείκεα πολλά). Several considerations 
impelled the authorities to facilitate in this fashion recourse 
to arbitration. In matters of religion the Homeric community 
acted as a group to secure the favor of the gods by public 
sacrifices.5 In war they had to co-operate for protection 
against their neighbors who were always potential enemies. 
Quarrels and strife between individuals tended to weaken 


1 Od. Xi. 325. πάρος δέ μιν (Ariadne) "Ἄρτεμις ἔκτα Alyn ἐν i Διόνύσου 
μαρτυρίῃσι. 

2 Gilbert, op. cit., p. 467; Buchholz, op. cit., p. 87. 

3 Cf. the judgment of Solomon, I Kings 3:16 ff. 

4 Od. xil. 439 ff. 

5 Cf. the description of the sacrifice to Poseidon by Nestor and the Pylians, 
Od. πὶ. 5 ff. 
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the solidarity of the group. It was clearly in the public in- 
terest to reduce as far as possible these potential sources of 
danger to the community. And so it was only natural that 
public opinion should increasingly favor arbitration as an 
effective means of settling disputes. Furthermore, it was in 
the interests of the ruling class to foster and encourage arbi- 
tration. The settlement of disputes in this fashion would 
increase their political power and enhance their prestige in 
the eyes of the community. Another important factor in the 
situation was the force ‘of habit and example. In due time 
the practice of resorting to arbitration tended to become a 
recognized custom; and custom in primitive communities 
readily hardens into law such as existed before the period 
of the codes. 

It is not easy to determine with any degree of certainty 
the point at which arbitration became in practice obligatory. 
In the seventh century written codes made their appearance 
in various parts of Greece. A striking feature of these codes 
is the exercise of judicial functions by magistrates.t In the 
matter of judicial machinery and procedure the codes, as a 
rule, simply recorded current practice. Novelty was usually 
confined to the substantive law. Obviously, for a consider- 
able period before the codification of the law it had been the 
duty of magistrates to adjudicate cases. The earliest datable 
code is the Athenian code of Draco in 621 B.c. By this time 
the thesmothetae? had been instituted as special judicial 
officers to aid the regular magistrates. The institution of this 
board implies a fully organized judicial system in which 
the magistrates κύριοι ἦσαν τὰς δίκας αὐτοτελεῖς xpivew.3 Α 
similar inference has been drawn from the archon’s proclama- 
tion guaranteeing the security of property rights.t The 
archon as chief annual magistrate may go back to 682 B.c. 
It may fairly be assumed that the archon in his capacity as 
judge simply continued the judicial functions of the later king- 


™ Cf. Meyer, op. cit., II, 572. Cf. infra, Ὁ: 77. 

2 Cf. infra, pp. 85 ff. 

3 Aristotle 4th. Pol. iii. ς. 

4 Ibid., lvi. 2. Cf. Busolt, Griechische Geschichte, 11, 169; Lipsius, Das Aitische 
Recht, p. 11. Cf. infra, p. 62. 
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ship. If this be true, a virtual compulsory legal process had 
been evolved in Athens about the beginning of the seventh 
century. This time falls well within the period which for 
convenience may be called the “age of Hesiod,” about 750- 
650 B.c. The chief source for this period is Hesiod’s Works 
and Days, supplemented by the prooemium to the S/ze/d of 
Heracles based on Hesiod’s Catalogue of Women. These 
sources enable us to recover some of the main features of the 
Boeotian judicial system as Hesiod knew it. 

Hesiod reveals a much more advanced stage of legal de- 
velopment than is found in the Homeric poems. It was cus- 
tomary for litigants to substantiate their statements with 
testimonial evidence. ““Even when dealing with your broth- 
er,” says Hesiod, “summon a witness but doit witha smile.” 
The smile was intended to cover the insistence on what might 
under the circumstances be regarded as a useless, if not in- 
sulting, formality. Hesiod had learned this lesson from his 
experience with his own brother. That witnesses might give 
their testimony under oath is made plain by the poet’s de- 
nunciation of the witness who knowingly commits perjury 
and thereby does an injury to justice: “But whoever delib- 
erately lies in his witness and forswears himself, and so hurts 
Justice and sins beyond repair, that man’s generation is left 
obscure thereafter.”? The statement that “retribution for 
perjury attends crooked decisions’? may refer either to the 
witness oath or to the oath of a party, evidentiary or con- 
firmatory. It seems likely that some provision had been 
made for the regular administration of justice in Boeotia. 
Within each district the petty chiefs composing the dominant 
aristocracy met with more or less regularity in the chief city 


and adjudicated disputes. Thither flocked the country peo- 


τ Hesiod, Works and Days, 371. 
2 [bid., 282 ff.: (Evelyn-White’s translation) 


ὃς δέ κε μαρτυρίῃσι ἑκὼν ἐπίορκον ὀμόσσας 
ψεύσεται, ἐν δὲ δίκην βλάψας νήκεστον ἀασθῇ, 
u τοῦ δέ τ᾽ ἀμαυροτέρη γενεὴ μετόπισθε λέλειπται. 
3 [bid., 219: 
᾽ 14 AY a . ‘ ev lol ᾿ 
αὐτίκα γὰρ τρέχει “Ὅρκος ἅμα σκολιῇσι δίκῃσιν. 
Ci Lipsius;opccila psiit, 1.14 1. 
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ple from the villages either as litigants or as listeners; and a 
city agora on court day must have presented a scene striking- 
ly similar to that pictured on the shield of Achilles.* It is 
interesting to note that the processes of law were open to 
strangers as well as to citizens.?, Access to the courts of a 
foreign city was commonly regulated by special treaties. 

Hesiod warns his brother of the dangers of indulging the 
litigious spirit that was characteristic of the period: 

Perses, lay up these things in your heart, and do not let that Strife 
who delights in mischief hold your heart back from work, while you peep 
and peer and listen to the wrangles of the court-house [veixe’ ὀπιπεύοντ᾽ 
ἀγορῆς]. Little concern has he with quarrels and courts [νεικέων τ᾽ ἀ- 
γορέων τε] who has not a year’s victuals laid up betimes, even that which 
the earth bears, Demeter’s grain. When you have got plenty of that, you 
can raise disputes and strive to get another’s goods [νείκεα καὶ δῆριν 
oéAXots || κτήμασ᾽ ἐπ᾽ ἀλλοτρίοις .3 


This picture presents an element in litigation not found in 
the age of Homer. Court sessions in the agora had become 
so usual and frequent that those who resorted there regularly 
as onlookers and listeners spent so much time that they were 
in danger of neglecting their own affairs. This is perhaps not 
entirely incompatible with the situation as disclosed in the 
Homeric poems, but the suggestion that one may acquire a 
taste for litigation on his own account in the hope of acquir- 
ing other people’s property implies quite a different system. 
One is inevitably reminded of the denunciation of the syco- 
phants and the evil influences of the agora upon the young 
men, which are found in the orators. Under a system of 
purely voluntary arbitration one could scarcely hope to get 
possession of other people’s property by going to law. The 
proposed victim had only to refuse to submit the dispute or 
quarrel to arbitration. 

Those who give judgments in the court sessions of the 


™Hesiod, Works and Days, 27. Askra, the poet’s native place, belonged to 
Thespiae (Lipsius, op. cit., p. 11). But cf. Steitz, Werke und Tage des Hestods, p. 32. 

a Hesiod, Works and Days, 225 ff., 327; cf. Glotz, Solidarité, pp. 220 ff. 

3 Hesiod, Works and Days, 27 ff., Evelyn-White’s translation. 


4 Tsocrates vii. 48; cf. Aristophanes, The Clouds, 991; The Knights, 1373 f.; 
Plato Theaetetus, 173¢. 
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agora are constantly described as “‘bribe devouring kings’’ 
(δωροφάγοι βασιλῆες) who oppress the people by their “crook- 
ed decisions” (σκολιῇσι δίκῃσι). These repeated charges can- 
not be based solely upon Hesiod’s own experience with his 
brother. Obviously, bribery and crooked decisions constt- 
tuted a general abuse. The nobles could not have made a 
practice of accepting bribes and rendering corrupt decisions 
as arbitrators. Even a few known instances of corruption 
would seriously interfere with sessions of arbitrators in the 
agora. But ageneral reputation for accepting bribes and ren- 
dering crooked decisions would have made recourse to arbi- 
tration a comparatively rare occurrence. No community ~ 
would voluntarily continue to submit its differences to men 
who were notoriously corrupt. The remedy was in their own 
hands. They could easily choose impartial judges from the 
populace and ignore the sessions of the nobles. 

Hesiod’s litigation with his brother Perses bears out the 
conclusion that the adjudication of cases by the nobles had to 
be accepted and their judgments respected. The brothers 
had divided their inheritance. But Perses was dissatisfied. 
Profiting by the lessons he had learned in the agora, he en- 
tered suit, so to speak, and won a larger share of the patri- 
mony. The judgment of the court, influenced by bribes, was 
duly enforced. 

ἤδη μὲν yap κλῆρον ἐδασσάμεθ᾽, ἀλλὰ TA πολλὰ 
ἁρπάζων ἐφόρεις μέγα κυδαίνων βασιλῆας 
. δωροφάγους ot τήνδε δίκην ἐθέλουσι δίκασσαι.3 
But even so, Perses was not satisfied and proposed to engage 
in further litigation. Hesiod, instead of refusing to appear 


τ Hesiod, Works and Days, 220 f.: 
τῆς δὲ Δίκης ῥόθος ἑλκομένης, ἣ κ᾽ ἄνδρες ἄγωσι 
δωροφάγοι, σκολιῇς δὲ δίκῃς κρίνωσι θέμιστας, 
and 263 f.: 
ταῦτα φυλασσόμενοι, βασιλῆς, ἰθύνετε δίκας, 
δωροφάγοι, σκολιέων δὲ δικέων ἐπὶ πάγχυ λάθεσθε. 
The βασιλῆες are not kings but nobles (Steitz, op. cit., p. 33). Cf. Works and Days, 
38 f., 248 ff. 
2 Hesiod, Works and Days, 37-39. ἀλλὰ τά (1. 37) is Guyet’s emendation for 
ἄλλα τε of the MSS; Schoemann emended the MSS reading ἐθέλουσι δίκασσαι (1. 39), 


to ἐθέλοντι δίκασσαν. 
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again before the judges, as he might have done had they been 
arbitrators, was content to appeal to his brother to settle 
their dispute by impartial award (ἀλλ᾽ αὖθι διακρινώμεθα 
νεῖκος || ἰθείῃσι δίκῃς). In effect he is proposing arbitration 
by agreement as an alternative to submitting the case to 
the adjudication of the nobles. This seems to be the natural 
interpretation of Hesiod’s account.? Other explanations that 
have been suggested do not alter the situation materially. 
If Hesiod really believed that the chiefs accepted bribes and 
rendered corrupt judgments, it is hard to understand why 
he should ever have consented even once to accept them as 
arbitrators. If Homeric views and practices still prevailed, 
he could have refused to do anything further or he could 
have proposed other arbitrators. As he did neither in the 
first case, one is constrained to believe that he had no choice 
in the matter. | 

It is generally agreed that the administration of justice 
in the age of Hesiod is much more advanced than in the 
age of Homer.’ But Steinwenter has objected to the use of 
the phrase “compulsory process of law” to characterize this 
development. Regarding the picture in the Theogony of 
Hesiod’ of the ideal king dispensing justice (διακρίνοντα 
θέμιστας ἰθείῃσι δίκῃσιν), he remarks as follows: ““Danach 
beruht aber die Unterwerfung der Parteien unter dem 
Spruch des KG6niges nicht auf einem staatsrechtlichen Im- 

τ [bid., 35-36. For the meaning of αὖθι (here), see Steitz, op. cit., p. 32; Hays, 


“Notes on the Works and Days of Hesiod” (University of Chicago dissertation, 
1918) takes it in a temporal sense. 


2 The scholiast read ἐθέλουσι δικάσσαι and understands that a second suit is 
pending. Cf. Scholium on line 39: δωροφάγους : οἷά τε προθύμους ὄντας καὶ αὖθις 
δικάζειν τῷ Πέρσῃ καὶ τῷ Ἡσιόδῳ διὰ τὴν τῶν δώρων ἐλπίδα. So also Steitz, op. cit., 
p- 24; Schwartz, Charakterképfe aus der antiken Literatur, p. 8. 

3 Ehrenberg, op. cit., p. 63, assumes that Hesiod has appealed the case. Stein- 
wenter, op. cit., p. 41, also thinks that the case was reopened by Hesiod but finds it 
difficult to decide on the nature of the issue. Kirchhoff, Hestodos’ Mahnlieder an 
Perses, p. 43, believes that the case has been heard but not yet decided; cf. Wila- 
mowitz, Hesiodos Erga, p. 46. 


4Lipsius, Das Attische Recht, pp. τὸ ff.; Steinwenter, op. cit., p. 42. Bonner, 
Class. Phil., VII, 17, first used the expression “compulsory process of law.”” Bréhier, 
Rev. historique, LXXXV, 12 ff. 


5 81 ff. 
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perium, welches das Urteil als Amtsbefehl erscheinen liesze, 
sondern nur auf der Kraft der Argumente und der Ehrfurcht 
oder wohl auch Furcht vor den K6nigen.”? From a strictly 
legal and constitutional point of view this 15 quite true. In- 
deed, there could not be a staatsrechtliches Imperium until 
the lawgivers had reduced current practices and customs to 
writing, with such additions as they deemed desirable. But 
there is a danger of missing important developments in the 
early judicial history of the Greeks if we insist too rigidly 
upon the application of modern legal and constitutional 
standards. The judicial powers exercised by the authorities 
during the age of Hesiod were not conferred upon them by 
the action of any sovereign body in the state. They were de- 
rived rather from tradition, custom, and precedent. The im- 
portant point was that the Boeotian peasants submitted to 
their judgments, as Steinwenter points out. “Die ‘krummen 
Spriiche’ der bestochenen Richter hat der Bauer eben an- 
zuerkennen, weil er sich vor dem Adeligen ducken musz, 
nicht aber weil eine mit Zwangsgewalt ausgestattete Recht- 
sordnung es gebietet.”? This statement is not essentially dif- 
ferent from the view set forth above. It is to be regretted 
that the form of trial described by Hesiod cannot be desig- 
nated by some convenient term that would mark it off both 
from Homeric arbitration and from the more highly devel- 
oped Athenian legal process of the fourth century. Since the 
expression “‘compulsory process of law’ has implications for 
the modern reader even beyond the Athenian conception of a 
legal process, it may be better to use the designation “‘obli- 
gatory arbitration.’ It emphasizes the degree of compul- 
sion achieved by growing custom backed by public opinion 
and fostered by the government. It carries also the idea of 
equitable settlement inherent in arbitration as distinguished 
from strict legal adjudication. 


1 Steinwenter, op. cit., p. 41. 


2 [bid. The rather narrow interpretation Steinwenter puts upon wahre Fudi- 
kationsgewalt is shown by the fact that he finds only the beginnings of real judicial 
power in the code of Draco. 


3 Bonner, Lawyers and Litigants in Ancient Athens, p. 31. 
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It is useless to speculate how proceedings were initiated? 
or how judgments were executed. Even in fourth-century 
Athens these duties devolved upon the parties in the first 
instance. It may be observed that in the age of Homer there 
could be no real assurance that an award of an arbitrator 
would be enforced. Even agreements fortified with oaths 
and sureties might not avail. In the end the only compelling 
forces were custom and public opinion. In a closely knit 
ancient community a man could not lightly disregard these 
powerful forces. 

The practice of settling a dispute by means of an evi- 
dentiary oath was still in common use. This is made clear 
by the following couplet: 

βλάψει δ᾽ ὁ κακὸς τὸν ἀρείονα φῶτα 
μύθοισιν σκολιοῖς ἐνέπων, ἐπὶ δ᾽ ὅρκον ὀμεῖται.2 
Tzetzes explains this passage as meaning that a man deprives 
another of some property and, when called to account, 
swears that he is innocent, just as Hermes offered to swear 
that he did not steal the cattle of Apollo. Even if the Hymn 
to Hermes, in which the dispute between Hermes and Apollo 
is described, is considerably later than the poems of Hesiod, 
it may be safely used to add some details to the picture of 
legal procedure in the age of Hesiod. For it no doubt re- 
flects in the main the practice in vogue down to the period of 
written codes. Apollo, on discovering the loss of the cattle, 
at once set out to trace them and secure witnesses to estab- 
lish the identity of the culprit. So important was testimo- 
nial evidence that rewards for information leading to the find- 
ing of the thief were sometimes offered.* If witnesses could 
be produced, the accused had the option of returning the 

«It has been suggested that royal heralds were used to summon witnesses and 
parties (Thonissen, Le droit pénal de la république athénienne, p. 31). 

2 Works and Days, 193 f.; cf. 322. 

3 Hymn to Hermes, 185 ff. 

4 714... 264 ff., where Hermes says, 

οὐκ ἂν μηνύσαιμ᾽, οὐκ ἂν μήνυτρον ἀροίμην. 


Cf. Hesiod Frag., 153, where he is said to have offered Battus (cf. Hymn to Hermes, 
87 ff.) a reward for information in order to test him. 
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booty with suitable damages or of facing almost certain de- 
feat in court. Apollo, though he was unable to secure a wit- | 
ness, confidently charged Hermes with the theft. Irritated 
by the accusations, Hermes threatened to bring the matter 
before Zeus, and offered to swear that he was innocent. It is 
not stated that Apollo agreed to accept the oath as decisive, 
as did Menelaus when he challenged Antilochus to swear 
that he had not won the race by a foul. At any rate, the 
case was taken before Zeus for adjudication: 


αἶψα δ᾽ ἵκοντο κάρηνα θυώδεος Οὐλύμποιο 

5 fl , \ t , 

és πατέρα Kpoviwya Atos περικαλλέα τέκνα. 
κεῖθι γὰρ ἀμφοτέροισι δίκης κατέκειτο TdAarTa.* 


The words δίκης τάλαντα are commonly explained as the 
scales of justice, but the view of Ridgeway’ that τάλαντα were 
sums of money deposited by the litigants as in the trial 
pictured on the shield of Achilles seems preferable. In this 


* Hymn to Hermes, 322 ff. 


2“Homerica,” Four. of Philol. XVII, 111 f. He points out that κατέκειτο 
recalls κεῖτο in the Homeric trial-scene in the sense of “deposited”: 


- ΝΣ ΟῚ , , - , 
κεῖτο 6 ἄρ᾽ ἐν μέσσοισι δύω χρυσοῖο τάλαντα. 


In the [liad (viii. 69 ff.; xxii. 209 ff.) Zeus uses scales to weigh the fates of men, 
never to decide a dispute between gods. ‘‘Scales of justice” are not mentioned in 
Homer. But against this interpretation may be urged the consideration that al- 
though Apollo and Hermes are said to have resorted to Zeus because (γάρ) their 
talents had already been deposited, the story contains no previous mention of this 
fact. Indeed such a possibility seems to be excluded. On the other hand, ἀμφοτέροισι, 
which is quite appropriate if the reference is to a deposit of money, is without point 
in a reference to scales of justice. Furthermore, Zeus does not use the scales as he 
does in the [/iad, but proceeds to pronounce judgment after hearing the pleas of the 
litigants. Later poets used δίκης τάλαντα in the sense of “‘scales of justice.”” But this 
may be due to a misapprehension. The poet, using the expression to indicate that 
they joined issue before Zeus as judge, added δίκης to make this clear. Later writers, 
thinking the reference was to the scales of Zeus, perpetuated the phrase δίκης τάλαντα 
in the sense of “‘scales of justice’’: 
ov yap ἀφαυρῶς 
ἐκ Διὸς eins οἷδε τάλαντα δίκης" 
την, Gil Vie χη, 

Cf. Aesch. Agam., 250. | 


The passage thus interpreted, however, furnishes no support for the view that 
the Homeric talents went to one of the judges, as Ridgeway argues. Cf. Ferrini, 
op. cit., p. 45; also Bréhier, Rev. historique, LX XXIV, 29, who says that the talents 
were destined for Zeus if he gave a decision agreeable to the parties. The parties were 
not obliged to submit to the sentence. 
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case, however, the talents are not wagers. Under compul- 
sory arbitration, wagers were not needed to induce an unwill- 
ing opponent to appear in court. Among primitive peoples 
customs are not easily discarded; they are more likely to be 
modified and adapted to changed conditions. On the intro- 
duction of compulsory arbitration the custom of depositing 
wagers was continued, though the need for it no longer exist- 
ed. It may very well have been that for a time the money 


went to the successful litigant as a species of damages, but 


its conversion into court fees could not long have been de- 
layed when the aristocracy controlled the courts. Under 
these circumstances damages would be assessed by the court.” 

After the payment of the money into court, Apollo pro- 
ceeded to plead his case. Hermes denied the charge and 
affirmed his innocence with an oath.2 Apparently this was 
not an evidentiary oath, for Hermes was not acquitted as he 
would have been had Apollo agreed to stake the issue on an 
oath. The oath was simply a means of lending weight to 
the litigant’s plea. 

Courts did not, on their own motion, take cognizance of 
wrongs done to individuals on the theory that they were a 
menace to society. Hesiod, it is true, constantly insists 
that wrongdoing of individuals would inevitably bring down 
the wrath of the gods upon the whole community. Such 
passages as this and his reference to the popular outcry 
against those who thwarted the ends of justice show that 
public opinion in his day was active just as in the Homeric 
age, and might manifest itself in popular action.4 Thus the 
same spirit which has been discussed in the Homeric age as 
lying at the basis of criminal law is apparent in the time of 
Hesiod, although there is as yet no organized criminal law.s 

For various wrongs which Hesiod mentions—ill treat- 


1 Glotz, Solidarité, p. 149, regards the lyre given by Hermes to Apollo as dam- 


ages. Zeus in his decision said nothing about damages. Hermes gave the lyre of his 
own free will. The incident throws no light on the purpose of the talents. 


2 Hymn to Hermes, 383-84; cf. 274 ff. 
3 Works and Days, 240; cf. Thonissen, op. cit., p. 26. 
4 Hesiod, Works and Days, 220. 5 Cf, supra, p. 22. 
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ment of strangers, suppliants, parents, or orphans'—redress 
could usually be obtained most easily by legal proceedings. 
Hesiod’s dispute with his brother regarding the division of 
their patrimony was in the first instance settled in court. 

But, side by side with obligatory arbitration, voluntary 
arbitration flourished just as it did under the highly organ- 
ized judicial system of Athens. Thus Hesiod proposed to his 
brother to submit their differences to arbitration rather than 
to resort again to the court of “‘bribe-devouring kings.’ 

Self-help continued to play an important part in the re- 
dress of wrongs. An injured man always sought to gain par- 
tisans among his kinsmen and neighbors. Hesiod emphasizes 
the folly of relying too much on one’s relatives, and the 
advantages of being on good terms with neighbors. Then, in 
time of need neighbors will come in haste to assist. Rela- 
tives are likely to be more deliberate.s In all probability 
self-help is implied in the statement that a man who has good 
neighbors will never lose his cattle;4 that is to say, they will 
aid him in recovering stolen animals by the use of force. 
They could be useful as witnesses by identifying the raider. 
Custom required that witnesses should accompany a man 
when he searched the premises of the suspected thief. 

In case of adultery the injured husband would naturally 
exact satisfaction from his wife’s paramour without recourse 
to the courts, either by slaying him, as did Hyettus,° or by 
forcing him to pay substantial damages (μοιχάγρια), like 
Hephaestus in the lay of Demodocus. The slayer of an adul- 
terer, however, became involved in a blood-feud with the 
relatives. There was a possibility of litigation in case the 
compensation agreed upon was not paid, as in the trial-scene. 

™ Hesiod, Works and Days, 327 ff., warns his brother against these wrongs as 
well as against adultery. They are severely punished by the gods. 

VETTE ee 3 1614... 342 ff.; cf. Glotz, Solidarité, pp. 193 fF. 

4 Works and Days, 348. 


5 Apollo made a thorough search of the abode of Maia (Hymn to Hermes, 
246 ff.). Hermes objected that the search was conducted without witnesses (idid., 
372: cl1385-f.); cf. Glotz, op. ctl), ΡΠ: 


6 Hesiod Frag., 144. 
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In cases of homicide the Homeric practice was followed. 
Thus Amphitryon, who slew Electryon, his kinsman and 
father-in-law, went into banishment in Thebes. His wife 
Alcmene, daughter of Electryon, accompanied him. Later 
she induced him to avenge the death of her brothers. It 
would seem that his going into exile freed him from any fear 
of vengeance at the hands of the other relatives of his victim. 
Only in this way can we reconcile Alcmene’s strong desire 
for vengeance on her brother’s slayers with her loyalty to the 
man who slew her father.t All homicides were regarded 
alike. Hyettus, who slew Molurus, whom he surprised in 
adultery with his wife, was obliged to flee from Argos to 
Orchomenus, notwithstanding the ample excuse for slaying 
Molurus.? 

It is clear from the foregoing that through the age of 
Hesiod, at least, homicide was still viewed wholly as the con- 
cern of the relatives of the victim. On the other hand, from 
the earliest period there was a growing feeling that any ac- 
tion that was opposed to the good order and well-being of the 
state should be punished by the state. It is obvious, then, 
that the germs of criminal law are to be found while homicide 
was still entirely a matter for the family to deal with. The 
conception of crime and the origin of criminal law, then, are 
not to be found in actions for homicide. This being the case, 
it remains to consider two things in connection with homt- 
cide. When did the doctrine of pollution, attached to the 
homicide, become current; and why did the state undertake 
the settlement of homicide cases? 

The notion that homicide involved pollution was not 
known in the Homeric age, but it was firmly established in 
the time of Draco. Between these two periods there 1s little 
evidence by which the exact time of the appearance and the 
development of the doctrine can be fixed. By the time of 
Aeschylus the idea had already assumed an air of great an- 


1 Shield of Heracles, ο ff., 80 ff. 


2 Hesiod Frag., 144. Calhoun, Criminal Law, p. 26, uses this fragment to show 
that the idea of pollution from homicide was not widespread in the age of Hesiod. 


3 Cf. Calhoun, Proceedings, pp. 87 ff.; Criminal Law, pp. 16 ff. and 26 ff. 
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tiquity. It is difficult to account for this unless it is supposed 
that the doctrine had been widely disseminated long before 
Aeschylus’ day. In the amnesty law which was passed before 
the reforms of Solon, those are specifically excluded from the 
benefits of the amnesty who are in exile as the result of con- 
viction for homicide by any of the homicide courts.* Cer- 
tainly the exclusion of these Athenians is due solely to the 
fact that their presence would pollute the soil of Attica. They 
would not be excluded to prevent blood-feud, because at this 
time the state had control in homicide cases. In the code of 
Draco there is a provision that anyone could prosecute a 
homicide who illegally returned to Attic soil.2 Here, again, 
the reason is undoubtedly pollution. The fact that Draco 
embodied the idea in a law indicates that the doctrine was a 
familiar and established one. The familiarity of the idea of 
pollution in the second half of the seventh century is then 
firmly established. It 1s often said on far slighter evidence 
that moral pollution resulting from homicide was familiar 
to the Greeks of Hesiod’s day. The statement is based on 
the following arguments. Two of the Greek prefaces to the 
Shield of Heracles state that Amphitryon went into exile in 
Thebes in accordance with a custom requiring those who 
started a πόλεμος ἐμφύλιος to undergo purification for a period 
of three years. In the poem itself nothing is said about pollu- 
tion or purification. A scholiast to I/iad 11. 336 mentions 
purification in an account of the sack of Pylos by Heracles 
and says that Hesiod tells the story in the Catalogue. It can- 
not, of course, be assumed that Hesiod mentioned purifica- 
tion. In his summary of the 4ethiopis of Arctinus,* Proclus 
says that Achilles was obliged to go to Lesbos in order to be 
freed from the pollution resulting from the slaying of Ther- 
sites. Calhoun’ attacks this passage as evidence for the 
Hestodic age on the ground that we do not know under what 


τ Plutarch Solon, xix. Cf. infra, pp. 104 ff., for a discussion of the amnesty law. 
2CIA i. 61. 

3 Shield of Heracles, Hypotheses A, ll. 13 ff.; E, Il. 12 ff. 

4 Kinkel, Epici Graeci, 33.9 ff. The fluorit of Arctinus is 750 B.c. 


5 Criminal Law, p. 28. 
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circumstances the slaying occurred or how much of the pollu- 
tion idea was due to Proclus, who had frequently encountered 
it in the treatment of homicide by later authors. Calhoun 
places far too much emphasis on this passage. No matter 
which way it be interpreted, it is in no way essential to his 
thesis. It is true that the evidence is not as certain as it 
would be if Arctinus’ text were extant. Yet it seems more 
probable that Proclus told the story as he found it than that 
he introduced the episode from his familiarity with the idea 
of pollution in later authors.t In any event, in view of the 
thorough familiarity with the doctrine by the end of the 
seventh century, the doctrine of moral pollution must -have 
become widely current among the Greeks very shortly after 
the time of Hesiod, if not actually in his day. The exact date 
is of slight consequence.? 

There appear to be two reasons for the intervention of the 
state in homicide cases. The first is the idea of pollution 
attaching to the homicide which has just been discussed. As 
the doctrine of pollution spread, the state was bound, for 
self-protection, to find some means of ridding the land of a 
polluted person in case relatives of the victim failed to act. 

The other motive for state intervention is the prevention 
of blood-feud. Homicide is not viewed as an injury to the 
state until it is felt that the death of the victim has in some 
way injured the state. In the aristocratic society of Homeric 
times it was impossible that the death of a man of the people, 
for instance, should mean anything to the ruling class. 
Vengeance for his death was the business solely of his family. 
The state would not be concerned even if the homicide led 
to a blood-feud. Similarly, if a member of one of the noble 
families was slain, the family, with its innate feeling of soli- 


™ Cf, Halliday, review of Calhoun, Class. Rev., XLI, 181. 
2 Cf, Bréhier, Rev. historique, LXXXV, 13; Glotz, Etudes, pp. 38 ff. The idea of 


pollution from homicide and the subsequent purificatory rites are closely bound up 
with the cult of Apollo Catharsios, which does not appear in Homer. The conception 
of miasma is closely associated with the chthonic powers, the worship of which did 
not interest Homer. Farnell, Greek Cults, IV, 298, regards the post-Homeric develop- 
ment of cathartic ceremonies in connection with the ritual of Apollo as a revival of 
the ghost cult which existed in pre-Homeric times. 


9.0 Mever,op..cit., Lljis75. 
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darity, would set about obtaining requital. It is true that 
each family might enlist its friends, and the affair might de- 
velop into a kind of civil war involving the destruction of 
many on both sides. But it was always the family that led. 
There was for a long time apparently no thought of peaceful 
adjudication of the matter. There was only one thing to be 
done—the family must obtain vengeance for its injured 
member. But in the fact that people generally took sides in 
the homicide of an important person may beseen the foreshad- 
owings of state intervention. The nearest approach to this 
situation in Homer 15 the action of the assembly which de- 
termined the fate of Odysseus after he had slain the suitors. 
The strong popular feeling aroused was undoubtedly due to 
the wholesale character of the slaughter. There came a day, 
however—it is impossible to say just when—when long-contin- 
ued blood-feud came to be recognized as a distinct menace to 
the welfare of the state. Then the state definitely assumed 
control. This is well brought out by the Argive statute to 
which Euripides refers: 
“By exile justify, not blood for blood. 


Else one had aye been liable to death 
Still taking the last blood-guilt on his hands." 


It is at this time that various types of homicide were differ- 
entiated. 


Onesies a5 05 te 


GHAR DERVIT 
THE UNIFICATION OF ATTICA? 


In the Heroic Age, Attica, according to tradition, was 
divided into a number of petty principalities? loosely organ- 
ized for defensive purposes under the suzerainty of the 
kings of Athens. Each community had its own magistrates 
and town hall (πρυτανεῖον) and managed its local affairs, 
including the administration of justice, independently of 
Athens. But unifying forces were at work.3 Similarity of 
language and institutions facilitated the formation of groups 
of smaller communities for defensive or religious purposes, 
such as the Tetrapolis of Marathon, Oenoe, Tricorythus, 
and Probalinthus. The tribal system also advanced the 
cause of unity. The four Ionic tribes, said to have been in- 
_ troduced by Ion, were local. Each included within its bound- 
aries several πόλεις. As the organization of the military 
forces was on a tribal basis, the citizens of different com- 
munities were closely associated in war under the leadership 
of the tribal kings (φυλοβασιλεῖς).. The final step in the 
process was taken by Theseus, who succeeded, without the 
employment of force, in bringing the nobles together into 
Athens, which became the capital city; the common people 
for the most part continued to reside in the country,® but 

τ Aristotle added to his historical account of the development of the Athenian 
constitution a convenient summary of the most important political changes (4A. 
Pol. xli). As legal and constitutional changes are generally closely connected, Aris- 
totle’s summary marks the most important milestones in Athenian judicial history 


down to the restoration of democracy in 403. In the main, Aristotle’s division into 
periods will be followed in the succeeding chapters. 


2 According to Philochorus (quoted by Strabo ix. 1.20), there were twelve 
cities in Attica. Cf. De Sanctis, Storia della repubblica Ateniese?, pp. 26 ff.; Busolt, 
Griechische Geschichte, 112, 69 ff.; Cambridge Ancient History, Wl, 577 ff.; Busolt- 
Swoboda, Staatskunde, I1, 776, n. 4, for bibliography on the Synoikismos of Attica. 


3 De Sanctis, op. cit., pp. 28 ff. 
4 Meyer, Geschichte des Altertums, Vol. II, sec. 205. 
5 Thucydides ii. 15. 2. Cf. CAH, 111, 579; De Sanctis, op. cit., p. 23. 
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resorted to the capital for litigation and the exercise of such 
political rights as they possessed in the reorganized state. 
Henceforth, all inhabitants of Attica were Athenians. Such 
is the story of the unification of Attica that was current in 
the fifth century. | 

In Homer, Athens is the most important city of Attica. 
In fact, it is the only one mentioned in the catalogue. It is 
described as a “well-built town” with “broad streets.’ Its 
inhabitants are the “folk of Erechtheus.” Sunium? was in- 
cluded within its territories as the epithet ἄκρον ᾿Αθηνέων 
seems to indicate. Marathon is mentioned in the Odyssey 
in connection with Athens, but with no indication of its re- 
lationship. The archaeological evidence confirms the testi- 
mony of Homer that Athens was the most important city 
in the peninsula.4 Thucydides accepts the common tradition 
regarding the political situation in Attica. As evidence of 
the independence of the cities of Attica, he cites the fact 
that they sometimes made war on each other.’ The festival 
known as ξυνοίκια he regards as having been instituted by 
Theseus in commemoration of the unification of Attica. 
Aristotle accepts the tradition regarding Theseus. His treat- 
ment of the early constitution is available only in excerpts; 
but in his summary of the constitutional changes in Athens, 
he starts with the settlement of Ion and the institution of the 
four tribes.© The theory has been advanced that the festival 
ξυνοίκια Was in Commemoration, not of the union of Attica, 
but of the union of four groups settled in villages on and be- 
side the Acropolis to form the city of Athens.7 Others believe 


t Iliad 11. 546 ff.: 
οἱ δ᾽ ἄρ᾽ ᾿Αθήνας εἶχον, ἐὐκτίμενον πτολίεθρον. 
Odyssey, vil. 80: 
ἵκετο δ᾽ és Μαραθῶνα καὶ εὐρυάγυιαν ᾿Αθήνην. 

SO Witla) oe 3 Od., vil. 80. 4 De Sanctis, op. cit., p. 29. 

5.11. 15. For further evidence on this point, see De Sanctis, op. cit., pp. 24 ff.; 
Meyer, op. cit., sec. 223. . 

6 Aristotle 4th. Pol. xli. 2. Cf. Fragmenta in the edition of Thalheim (Teubner, 
1909), p. 107. 

7Wachsmuth, Rheinisches Museum, XXIII, 181. He thinks that Thucydides 


refers only to a political union which was celebrated in the Panathenaea. Cf. Die 
Stadt Athen, i, 453. Cf. Wilamowitz, dus Kydathen, pp. 116 ff. 
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that the Synoecia had nothing to do with the unification 
either of Athens or of Attica, but was an annual reunion of 
families, resembling the Apaturia.* 

Thucydides puts the date of the unification very early in 
Attic history. The achievement of Theseus he regards not 
as the consummation of a long-continued movement toward 
unity but as the carrying out, at one stroke, of a great politi- 
cal conception by a man of vision and power. The unifica- 
tion, according to Thucydides, was accomplished without 
the use of force,? though the characterization of Theseus as 
a powerful king carries the suggestion that force was avail- 
able. It is now generally believed that Theseus’ success was 
the culmination of a long-continued process. The available 
evidence seems to support the view that the process began 
as early as 1000 B.c. And it may have continued for two or 
even three centuries. 

The Athenians were very fond of connecting Theseus 
with democracy. Isocrates‘ goes so far as to say that Theseus 
established a modified form of democracy; and an orator con- . 
temporary with Demosthenes speaks in a similar strain. 
Euripides in the Supplices® puts into the mouth of Theseus 
a vigorous condemnation of tyranny and a laudation of the 
reign of law. The oligarch of Theophrastus? denounces 
Theseus as the source of all the ills of the state.. Plutarch’ 
quotes Homer’s designation of the inhabitants of Athens as 
“the people (δῆμος) of Erechtheus,” as evidence that Theseus 


™ De Sanctis, op. cit., p. 24. 
2 The peaceful character of the unification is confirmed by the fact that all in- 


habitants of Attica were made citizens; there were no perioeci as in Sparta. Cf. 
CA ΠΤ; 70. 


3 De Sanctis, op. cit., pp. 34 ff.; CAH, III, 580; Bury, History of Greece, Ὁ. 170; 
Meyer, of. cit., sec. 224; Busolt-Swoboda, op. cit., I], 777, put the date in the middle 
of the eighth century at the latest. | 


4 Panathenaicus, 129, 131; Helen, 35. 

5 [Demosthenes] lix. 75. 

6 429. The passage is quoted infra, p. 68. Cf. also 352 f. 
καὶ yap κατέστησ᾽ αὐτὸν (τὸν δῆμον) és μοναρχίαν 
ἐλευθερώσας τήνδ᾽ ἰσόψηφον πόλιν. 

7 Characters xxix (xxvi). 11. 26 ff. 


ὃ Theseus, xxv. I]. ii. 547. 
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“displayed a leaning toward the multitude and had given 
up his absolute rule.’ Democratic propagandists’ seized 
upon and fostered this tradition, just as they magnified the 
services of Solon, in the interests of democracy. It was high- 
ly desirable to furnish democracy with an ancient and honor- 
able lineage. In government and in law, ancestral and time- 
honored usages and institutions commanded general respect 
in Athens, as elsewhere both in the ancient and in the modern 
world. 

The unification of Attica must have involved some 
constitutional changes. In his enumeration of the eleven 
changes in the Athenian constitution, Aristotle lists Theseus’ 
reorganization as the first. He describes it as “‘a slight devia- 
tion from absolute monarchy.”? Some details of the reorgan- 
ization effected by Theseus and the concessions he made to 
the nobles and the lower classes are found in Plutarch. For 
himself the king retained the leadership 1n war and guardian- 
ship of the law; “to the nobles he committed the care of 
religious rites, the supply of magistrates, the teaching of the 
laws, and the interpretation of the will of Heaven. For the 
rest of the citizens he established a balance of privileges, the 
noblemen being thought to excel in dignity, the husbandmen 
(Γεωμόροι) in usefulness, and the handicraftsmen in num- 
bers.” This reference to the importance of numbers and the 
promise of equality made to the lower classes would seem to 
indicate that Plutarch had in mind a popular assembly. There 
was provision for assemblies of the people in the local com- 
munities, for Theseus, in his canvass from community to com- 
munity in the interests of his project, must have on occasion 
addressed the assembled inhabitants. Plutarch evidently 
was familiar with Aristotle’s treatment of Theseus, but his 
main source was the traditional conception of early Athenian 

™Pausanias (i. 3. 3) saw a painting representing Democracy, Demos, and 
Theseus in a group. He mentions the story that Theseus τὸν καταστήσαντα ᾿Αθηναίοις 


ἐξ ἴσου πολιτεύεσθαι with the comment κεχώρηκε δὲ φήμη καὶ ἄλλως ἐς τοὺς πολλοὺς 
ὡς Θησεὺς παραδοίη τὰ πράγματα τῷ δήμῳ. 


2 Ath. Pol. xii. 2: ἡ ἐπὶ Θησέως γενομένη (πολιτεία) μικρὸν παρεγκλίνουσα τῆς 
βασιλικῆς. 


3 Theseus xxiv. xxv (Perrin’s translation). 
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history as it appeared in Istrus’ summary of the Atthi- 
dographers.t On the whole, Plutarch’s reconstruction is not 
very wide of the mark. In order to induce the petty chiefs 
to give up their independence, Theseus must have promised 
them concessions which resulted in the establishment of a 
modified oligarchy. And whatever degree of participation 
in the affairs of the state? was permitted to the common 
people, it was inevitable that their concentration in Athens 
should have enabled them to voice their aspirations and exert 
their influence more effectively. This appears in the success 
of Menestheus? in appealing to the populace for support in 
his efforts to supplant Theseus. 

The Athenians claimed the credit of being the first to 
establish regular legal processes in Greece.4 The fundamen- 
tal requirement of a regular legal process is that it should 
be compulsory. An aggrieved person must have the power 
to force the one who has wronged him in person or in prop- 
erty to appear before a court, which holds regular sittings 
when the need arises. In the settlement of disputes and the 
punishment of wrongdoers, much the same system was in 
vogue under the early kingship as is pictured in the Homeric 
poems: voluntary arbitration for civil cases, self-help for 
homicide and other wrongs to person and property, and ac- 
tion by the assembled people against dangerous public of- 
fenders. 

As has already been pointed out, the change from volun- 
tary to obligatory arbitration in Boeotia seems to follow the 


1 Busolt, Geschichte, 11, 57. 


2Plutarch Theseus xxv. 1: ἔτι δὲ μᾶλλον αὐξῆσαι τὴν πόλιν βουλόμενος ἐκάλει 
πάντας ἐπὶ τοῖς ἴσοις. 

Aristotle 4th. Pol., Heraclidis Epitoma, 3: Θησεὺς δὲ ἐκήρυξε καὶ συνεβίβασε 
τοὕτους ἐπ᾽ ἴσῃ καὶ ὁμοίᾳ. 

3 Plutarch Theseus xxxii. 

4 Aelian Vera historia iii. 38: Δίκας δοῦναι καὶ λαβεῖν ηὗρον ᾿Αθηναῖοι πρῶτοι. 

Cicero Pro Flacco, 26, ὃ 62: “‘Adsunt Athenienses, unde humanitas, doctrina, 
religio, fruges, jura, leges ortae atque in omnes terras distributae putantur.’ 

Isocrates (Panegyricus, 40) claims great antiquity for the homicide trials: 
οἱ yap ἐν ἀρχῇ περὶ τῶν φονικῶν ἐγκαλέσαντες καὶ βουληθέντες μετὰ λόγου καὶ μὴ μετὰ 
βίας διαλύσασθαι τὰ πρὸς ἀλλήλους ἐν τοῖς νόμοις τοῖς ἡμετέροις τὰς κρίσεις ἐποιήσαντο 


περὶ αὐτῶν. 
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change from the Heroic kingship to an aristocratic form of 
government.’ Much the same situation developed in Attica, 
as may be seen in Aristotle’s reconstruction of early Athenian 
history. The oath,? sworn by the archons against accepting 
bribes, is the same as was sworn in the days of Acastus, the 
first regent or archon under the new régime which usurped 
the chief functions of the kingship. The annual proclama- 
tion’ of the archon assuring security of property to the citi- 
zens 1s at least as early as 683-682, the year in which the 
annual archonship was established.4 But there is no reason 
why it may not be as old as the oath. The nobles who at 
first restricted, and then abolished, royalty naturally desired 
popular support. The promise of honest government and 
security of property was well calculated to conciliate and 
reassure the people who might have some misgivings regard- 
ing the new government. Security of property is one of the 
foundation stones of organized society. But no government 
would bind itself to respect the person or property of a citizen 
who tried to subvert it. The proclamation of the archon 
must have meant that no citizen would be deprived of his 
property without cause. The modern formula would be 
“without due process of law.” And it 15 not too much to 
assume that in view of such a proclamation a government 
would not fail to bring before the sovereign body in the state 
any citizen suspected of designs to overthrow it. In effect this 
would amount to the institution of some sort of public trial 


1 Cf. supra, pp. 44 ff. 


A ae ; ‘ i 

2 Aristotle Ath. Pol. ii. 3: τεκμήριον δ᾽ ἐπιφέρουσιν ὅτι οἱ ἐννέα ἄρχοντες ὀμνύουσιν 
ὥσπερ ἐπὶ ᾿Ακάστου τὰ ὅρκια ποιήσειν, ὡς ἐπὶ τούτου τῆς βασιλείας παραχωρησάντων 
τῶν Κοδριδῶν ἀντὶ τῶν δοθεισῶν τῷ ἄρχοντι δωρεῶν. 

. ie ’ 3 n 

Op. cit., Vil. 1: οἱ δ᾽ ἔννξα ἄρχοντες ὀμνύντες πρὸς TH λίθῳ κατεφάτιζον ἀναθήσειν 
ἀνδριάντα χρυσοῦν, ἐάν τινα παραβῶσι τῶν νόμων. ὅθεν ἔτι καὶ νῦν οὕτως ὀμνύουσι. 

Op. cit. ἵν. §: ἀναβάντες δ᾽ ἐπὶ τοῦτον ὀμνύουσιν δικαίως ἄρξειν καὶ κατὰ τοὺς νόμους, 

a} On A if ™~ > cel ef a f ᾿ 2 U cal 

Kal δῶρα μὴ λήψεσθαι THs ἀρχῆς ἕνεκα, Kav TL λάβωσι ἀνδριάντα ἀναθήσειν χρυσοῦν. 


3 Op. cit., ἵνι. 2: Kal ὁ μὲν ἄρχων εὐθὺς εἰσελθὼν πρῶτον μὲν κηρύττει, ὅσα τις 
εἶχεν πρὶν αὐτὸν εἰσελθεῖν εἰς τὴν ἀρχήν, ταῦτ᾽ ἔχειν καὶ κρατεῖν μέχρι ἀρχῆς τέλους. 

Cf. Busolt-Swoboda, op. cit., 11, 787-88, for judicial functions of early archon- 
ship. 


4 Busolt, op. cit., 11, 135; Meyer, Gesch. des Altertums, II, sec. 228; Busolt- 
Swoboda, op. cit., II, 786. 
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before the ancient aristocratic council—the Areopagus.* Sim- 
ilarly, security of property against one who, to quote Hesiod,? 
“might stir up quarrels and strife to secure the possessions of 
another” could only be assured by invoking the aid of the 
magistrates. Let us take a simple case, a quarrel about 
boundary stones. The victim of his neighbor’s encroach- 
ment, upon the failure of amicable means of settling the dis- 
pute, must have had the privilege of appearing before the 
archon with a petition for protection of his property. The 
magistrate could not act on ex parte information. The alter- 
native was to have both parties before him. The result would 
be a legal process (δίκη) and a verdict. If the verdict was 
not obeyed, recourse could again be had to the magistrate 
to implement the promise in his proclamation. These pro- 
ceedings were all doubtless more or less informal in an age 
when the administrative and judicial functions of magis- 
trates were not differentiated and neither the substantive 
laws nor the rules of procedure had been reduced to writing. 

Another clear indication of the antiquity of the Athenian 
legal process is afforded by the designation of the court fees 
as πρυτανεῖα. Lipsius believes that there is indicated a con- 
nection with an early court in the Prytaneum that cannot 
now be identified.4 But it is possible to be more specific 
than Lipsius was willing to be. 

The homicide court in the Prytaneum, consisting of the 
king archon and the tribe kings (φυλοβασιλεῖς), was in the 
historical period a purely ceremonial tribunal. It was in 
operation as early at least as the time of Draco, who provided 
in his homicide laws for the trial of animals or inanimate 
things that caused the death of a human being.’ But, as 


Cl infra, p. 169, 2 Works and Days, 33 f. 3 7], xii. 421 ff. 


4 Lipsius, Das Attische Recht, p. 25; Keil, Die Solonische Verfassung, pp. τοῦ ΠΕ 
identifies it with the court in the Prytaneum, mentioned in the amnesty law of Solon, 
which he thinks judged those accused of tyranny. But he is in error. The court 
mentioned in the amnesty law dealt with unknown murderers only. Tyrants were 
tried by the Areopagus. Cf. infra pp. 104 ff. 


5 Pausanias (vi. 11. 6), in describing the action of the Thasians against a statue 
that fell on a man and killed him, says they followed Draco, who provided in his 
homicide laws that if an inanimate object caused the death of a human being it 
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Draco was doubtless including in his legislation an ancient 
practice, it is reasonable to assume that the court is of great 
antiquity. But it is not to be supposed that the court was 
originally formed for a purely ceremonial purpose. It is ob- 
viously a relic of a very early court with wider jurisdiction 
and greater powers. It may go back to the institution of the 
Ionic tribes. The heads of the tribes (φυλοβασιλεῖς) must 
have outranked the Homeric Council of Elders attached to 
the suzerain king in Athens. It is quite unlikely that their 
co-operation with the king in the Council of Elders was con- 
fined to such religious and ceremonial functions as those of 
the court in the Prytaneum. It is more reasonable to sup- 
pose that they shared in a much wider range of judicial func- 
tions. The Prytaneum was always the seat of the highest 
officials in Athens.t When compulsory process of law was 
substituted for arbitration and the government undertook 
to provide machinery for the administration of justice, it is 
only natural that the king and the phylobasileis sitting in the 
Prytaneum should participate. The fees for the services 
thus rendered were euphemistically called “gifts” (δῶρα). 
They belong to the γέρα given to the Homeric kings both by 
the community and by individuals.2, Whether all such offer- 
ings were designated as τὰ mpuraveta (i.e., things belonging 


should be cast beyond the borders. Cf. Treston, Poine, pp. 91, 197 ff., 246 fF. Cf. 


Busolt-Swoboda, op. cit., I, 792, for the early history of the phylobasileis: “Dieses 
Gericht (Prytaneum) war zweifellos eine Uberrest einer einst ausgedehntern 
richterlichen Tatigkeit.” 


Aristotle 4th. Pol. τ. 5; Thucydides 11. 15. 


2Scholl, Hermes, VI, 23, developed a suggestion originally made by Boeckh 
in the 1817 edition of his Staatshaushaltung der Athener, 1, 216, and repeated in the 
third edition by Fraenkel (I, 216): “Schon der Name der Prytaneien als Gerichts- 
gelder beweiset, dass diese ehemals den Prytanen als Richtern im Prytaneion wie 
ein Richtersold erlegt wurden, woraus ihre Mahlzeiten theilweise mochten bestrit- 
ten worden.” The identification of these judges in the prytaneum as the prytaneis 
of the Naucrars cannot be accepted. 

So Meyer (op. cit., sec. 225, A,) remarks, “Aus den Geschenken an den K6nig 
sind spater die Gerichtsgebtihren erwachsen, so in Athen die πρυτανεῖα die von 
den Kolakreten, den Finanzbeamten des dltesten Staats, verwaltet werden.” For 
the original functions of the Kolakretae, see ibid., sec. 209. For their subsequent 
history, see Boeckh, of. cit., I, 216. Cf. Busolt-Swoboda, op. cit., 11, 788, ἢ. 1, on 
the implications of πρυτανεῖα. 
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to the Prytaneum) is not known. Possibly the term came 
to be applied to court fees exclusively because these were the 
most common, if not the only, “gifts’”” presented by individ- 
uals to the royal judges in the Prytaneum. Originally, the 
offerings were in kind, chiefly foodstuff. The kolakretae 
were the officials who took charge of them and prepared the 
public meals for the officials and the guests of the state. It 
is significant in this connection to recall that in the fifth cen- 
tury the kolakretae paid the Athenian dicasts out of a fund 
provided in part from the court fees (τὰ πρυτανεῖα). The 
motives of the state in interfering in homicide cases can be 
more conveniently treated at a later stage in connection with 
a full discussion of the homicide courts.’ But it is evident 
that the functions of the king archon and the phylobasileis 
in the Prytaneum in Aristotle’s time point to a more vital 
participation on the part of these officials in the earliest steps 
taken by organized society to mitigate blood-feuds that tend- 
ed to disrupt it, or to obviate the dangers of pollution. When 
a member of a phratry was slain, it was only natural that in 
some cases the immediate relatives should desire the advice 
or aid of their phratry.3 Evidence in support of the view 
that members of a phratry actively participated in questions 
arising out of the murder of one of its members is found in 
the homicide laws of Draco. It was provided that where a 
murderer in exile was eligible for pardon (αἴδεσις) at the 
hands of the relatives of his victim, the members of the phra- 
try might grant the pardon if there were no surviving rela- 
tives. Similarly, phratry members were permitted to join 
in the prosecution of a murderer.’ It has been suggested that 
where murders involved persons of different tribes, interven- 
tion on the part of the phylobasileis may have occurred.’ 
Naturally the king would act as chairman of such a commis- 


1 Aristophanes Wasps, 695, with Starkie’s note. 
BCE 11a, pi 103: 
3 Cf. De Sanctis, op. cit., pp. 49 f. 


4Cf. CIA i. 61. 21 ff.: συνδιόκεν δὲ καὶ ἀνεφσιὸς Kal ἀνεφσιὸν παῖδας καὶ γαμβρὸς 
καὶ πενθερὸς καὶ φράτερας. 


5 Cary in CAH, 111, 584; cf. Treston, op. cit., p. 91. 
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sion. These considerations point strongly to a time when 
the king and the phylobasileis presided over the earliest 
homicide trials in the Areopagus. 

Plutarch, in his account of the unification of Attica, 
touches upon the provisions made for the administration of 
justice. The nobles became administrators of Justice (διδά- 
σκαλοι τῶν νόμων), while the king was intrusted with the 
guardianship of the laws in the interest of the common peo- 
ple.t These provisions are suspiciously like the later Athe- 
nian system projected back into early times. Provision was 
always made for the guardianship of the laws, whether by 
Areopagus or nomophylakes or nomothetae. Before the age 
of written codes, supervision over laws could most easily be 
exercised by hearing informal complaints against the deci- 
sions of the eupatrid judges. But an aristocratic kingship 
could not afford to run the risk of alienating the nobles by 
reversing their judgments in the interest of the masses. 

The concentration of political power in Athens as the 
capital and the increase in the numbers of the city populace 
must have eventually hastened the development of some 
sort of legal process. If the conclusions drawn from the ar- 
chon’s annual proclamation and the suggested antecedents 
of the court of the Prytaneum are correct, the traditional 
claim that the Athenian legal process was an early develop- 
ment seems entirely warranted. It is at least as early as the 
establishment of the annual archonship (683-682 B.c.) and 
may very well go back to the earlier struggles between the 
king and the aristocracy in the establishment of a govern- 
ment in which the powers of the kingship were exercised by 
the archons.? 


1 Plutarch Theseus, xxiv and xxv. 


2 “Mit der Einsetzung des Archons unter Akastos ist dessen Stelle in der Liste 
der lebenslanglichen Erbkénige (bezw. Archonten) ganz unvereinbar. Da Akastos 
als zweiter in der Reihe der dreizehn lebenslanglichen und erblichen Eponymoi 
erscheint, so muszte er etwa um die Mitte des 11 Jahrhunderts gelebt haben. Aber 
der relativ junge Charakter des Archontenamtes und die noch um die Mitte des 
7 Jahrhunderts aktuelle Bedeutung der Eidopfer unter Akastos verbieten es, das 
Amt tiber die Mitte des 8 Jahrhunderts hinauszuriicken.”—Busolt-Swoboda, op. 
Cee ΠΡ ΒΟῸΣ 


CHAR TE Re LiL 
THE LAWGIVERS 


Under the rule of the early aristocracy in Greece, the 
magistrates administered an unwritten customary law. The 
common people, dissatisfied by reason of the uncertainties of 
the interpretation and administration of the law, demanded 
the substitution of a set of rules binding upon all judges, in 
place of the body of vague customary laws which could be 
modified and interpreted to suit the interest of the ruling class 
—the bribe-devouring kings of Hesiod.‘ Whether in every 
case concessions were extorted by the people, or whether they 
were the result of an act of grace on the part of the aristoc- 
racy to forestall the danger which they saw was coming, is 
uncertain and immaterial. At any rate, there was general 
codification of the laws in Greece in the course of the seventh 
century.? Contemporary opinion about the necessity for 
codified laws and the resultant advantages and disadvantages 
is voiced on the one hand by Hesiod, a member of the lower 
classes, who had suffered from the maladministration of jus- 
tice, and on the other hand by Alcaeus and Theognis, nobles 
who had lost their privileges through the new state of affairs. 
Theognis makes strikingly clear the attitude of the nobles 
toward the new powers and privileges of the common people. 
There is no hope for the city in which the power has been 
transferred from the nobles (οἱ ἀγαθοί) to the commons (οἱ 
KQKOL) : 

Our commonwealth preserves its former frame 


Our common people are no more the same. 
They, that in skins and hides were rudely dress’d, 


τ Works and Days, 38 f. 


2 The codification of law in Greece is so important a step in the evolution of the 
judiciary and judicial practice and procedure that it has been thought best for the 
proper appreciation of the work of Draco to discuss in some detail the work of 
the lawgivers that appeared relatively about his time elsewhere in Greece. For the 
contributions of the lawgivers toward the development of criminal law, cf. Calhoun, 
Criminal Law, pp. 107 ff. 
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Nor dreamt of law nor sought to be redress’d 
By rules of right, but in the days of old 
Flock’d to the town like cattle to the fold, 
Are now the brave and wise. And we, the rest 
(Their betters nominally, once the best), 
Degenerate, debased, timid, and mean! — 
Who can endure to witness such a scene? 
Their easy courtesies, the ready smile, 
Prompt to deride, to flatter and beguile! 
Their utter disregard of right or wrong, 

Of truth or honor! 


Theognis had a peony) cause for grievance in the confisca- 
tion of his property.? Fifth-century opinion is represented 
by the following statement of Euripides: 


No worse foe than the despot hath a state, 

Under whom, first, can be no common laws, 

But one rules, keeping in his private hands 

The law: so is equality no more. 

But when the laws are written, then the weak 

And wealthy have alike but equal right. 

Yea, even the weaker may fling back the scoff 
Against the prosperous, if he be reviled; 

And, armed with right, the less o’ercomes the great.3 


Among modern writers, who deal with the matter merely 
from a historical point of view, Maine sees in the codes a 
means of protection against the degeneration and corruption 
of customary usages. Pollock, on the other hand, declares 
that codification may sometimes arrest the normal develop- © 
ment of law, and cites as an example the Roman Twelve 
Tables, which, he says, “went near to stereotype an archaic 
and formalist procedure.’ 


1 53 ff. (Frere’s translation). Cf. Alcaeus, Frag. 59 (Hiller-Crusius). » 


ΣΟΥ ΤῸ the 
Ὄρνιθος φωνήν, Πολυπαΐδη, ὄξυ βοώσης 
ἤκουσ᾽, ἥτε βροτοῖς ἄγγελος ἦλθ᾽ ἀρότου 
ὡραίου" καί μοι κραδίην ἐπάταξε μέλαιναν, 
ὅττι μοι εὐανθεῖς ἄλλοι ἔχουσιν ἀγροὺς 
οὐδέ μοι ἡμίονοι κὐφων᾽ ἕλκουσιν ἀρότρου 
τῆς (μάλα μισητῆς) εἵνεκα ναυτιλίης. 


3 Supplices, 429 ff. (Way’s translation). 
4 Maine, Ancient Law, with notes by Pollock, pp. 16 and 25. 
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It is not a matter of accident that the codification began 
in the colonies rather than on the mainland of Greece. It 
is only natural that the colonists, freed from the restraints of 
conservatism at home, should be more progressive and more 
inclined to embark upon social and political reforms. More- 
over, the different physical conditions in the colonies necessi- 
tated considerable adaptation of, and addition to, the laws 
of the homeland. In modern times the tendency on the part 
of self-governing colonies to make political and social inno- 
vations is well illustrated in the case of Australia and New 
Zealand, which have worked out important experiments in 
democracy." In the Greek colonies, codification was some- 
times rendered imperative because the colonists were re- 
cruited from different cities with divergent systems of cus- 
tomary law.? Hence, no single set of customary laws could 
be entirely satisfactory to all the citizens. 

It 15 interesting to note that the first codes were made in 
the western colonies, which were farther from Greece than 
the eastern colonies both in distance and in the difficulty of 
the voyage. The western colonies were settled by I[onians, 
Dorians, and Achaeans. Each of these races produced its 
own lawgiver: Zaleucus in Achaean Locris,3 Charondas in 
Ionian Catana, and Diocles in Dorian Syracuse.4 The adop- 


«Cf. Bryce, Modern Democracies, II, 166 and 329. 


2 Sometimes the lawgiver was intrusted also with the framing of a constitution. 
Cf. infra, p. 134. 

3 Aristotle (Pol. 12744. 25) refers to Onomacritus the Locrian, who was wrongly 
regarded by some (probably the reference is to Ephorus; cf. Newman, The Politics 
of Aristotle, 11, 377) as the first person of note to draw up laws. He may be identical 
with the Athenian oracle-monger of the age of Peisistratus. Cf. Newman, op. cit., 
II, 379. 

4 Diodorus xii. 19; xiii. 35. Cf. Meyer, Geschichte des Altertums, II, 566 ff., for 
data on the lives of the various lawgivers. Cf. also articles ““Charondas,” “Diokles,” 
“Lykurgos,” “Drakon,’ in Pauly-Wissowa; Busolt-Swoboda, Staatskunde, pp. 
369 ff. For Zaleucus and Charondas, cf. Miihl, “Die Gesetze des Zaleukos und 
Charondas,” K/io, XXII, pp. τος ff., 432 ff.; Adcock, “Literary Tradition and Early 
Greek Codemakers,” Cambridge Historical Fournal, 11, No. 2, 95 ff. The laws of 
Zaleucus and Charondas were generally regarded as the oldest written laws in 
Greece. They must have been written before the middle of the seventh century. 
To the seventh century belong also Androdamas, Philolaus, Pheidon, Draco (tradi- 
tional date 621 B.c.). Pittacus and Solon belong to the early years of the sixth 
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tion of the laws of Charondas by the Ionian (Chalcidian) 
cities of Italy and Sicily is specifically mentioned by Aris- 
totle.t These cities included Naxos, Zancle, Mylae, Himera, 
in Sicily; Rhegium, and possibly also Cyme, in Italy. Zaleu- 
cus’ laws were adopted also in Sybaris, and those of Diocles 
in other Sicilian cities. The fact that the Ionian colonies 
adopted the laws of Charondas suggests the possibility that 
the laws of Zaleucus were to be found in the other Achaean 
colonies of the west, and those of Diocles in the Dorian 
colonies. The mixed colony of Thurti (founded 443 B.c.) 
is said by Diodorus to have adopted the laws of Charondas. 
Other authorities say that the colony adopted the laws of 
Zaleucus. Since the laws of Zaleucus were in use in the neigh- 
boring colony of Sybaris, it seems more likely that his code 
would be the one adopted in Thurii.’ 

Some of the western codes found their way into eastern 
Hellas. The code of Charondas was introduced even into 
the island of Cos? and in Mazaka, a city of Cappadocia.‘ 
The Chalcidians of Thrace (Euboean Chalcidians) are said 
to have summoned Androdamas from Chalcidian Rhegium 
to formulate laws for them. It is quite possible that he in- 
troduced the code of Charondas, which was in force in his 
native city, although his name is connected with homicide 
laws which are not mentioned in the code of Charondas.5 
Other cities in Asia Minor and the islands produced their 
own lawgivers. Pittacus of Mytilene established a code of 
laws for his native city;® and there is a bare reference to 
Aristides, the lawgiver of Ceos.? The code about which the 


century. For the dispute about the date of Diocles, cf. Freeman, History of Sicily, 
ΠῚ, 722 ff. Later Syracusan lawgivers are said by Diodorus to have been regarded 
merely as interpreters of Diocles’ laws because of the ancient dialect in which they 
were written. 


1 Polei274a, 23 HisctsHeracls ΒΟ Πρ εν pub teat 


2 Diodorus xii. 11; Athenaeus xi. 5084.; Suidas s.v. Ζάλευκος. For a detailed 
discussion of the question, cf. Busolt, Geschichte, Il], 534, n. 1. ! 


3 Herondas 2. 46 ff. 4 Strabo xii. 2. 9. 5 Aristotle Pol. 12745. 23 ff. 
6 [bid., 12745. 18; cf. Plutarch Sept. Sap. Conv., 13; Alcaeus, frag. 42. 
7 Heracl. Pont., 9. 
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most is known belongs to the city of Gortyn on the island of 
Crete." The name of the lawgiver—if the large fragment is 
the work of an individual—is unknown. 

Various cities in the homeland had their own lawgivers. 
The institutions of Sparta were attributed to Lycurgus. But 
Spartan laws were not reduced to writing.? Athens is com- 
monly supposed to have received her first code of laws at 
the hands of Draco.3 Philolaus of Corinth made laws for 
the Thebans,‘ while the Corinthians themselves were pro- 
vided with laws by Pheidon.’ The exact situation in Megara 
is not known; but from the statements of Theognis,’ it is evi- 
dent that a democracy must have prevailed there for a time, 


* Collitz-Bechtel, SGDI, 4991; Comparetti, Monumenti Anticht, Il], 93 f.; 
Dareste, Haussoullier, Reinach, Recueil des inscriptions juridiques grecques, 1, 
352 ff.; Michel, Recueil d’ inscriptions grecques, 1333; Solmsen, Inscriptiones Graecae 
ad inlustrandos dialectos selectae, 30; Kohler and Ziebarth, Das Stadtrecht von 
Gortyn; Buck, Greek Dialects, pp. 261 ff.; Gertrude Smith, The Administration of 
Justice from Hesiod to Solon, pp. 32 ff. 

The code of Gortyn belongs mainly to the fifth century. But there are frag- 
ments of it which go back to the seventh century. Furthermore, Crete, like Sparta, 
is a type of arrested development. The social and political organization of the cities 
abounded in archaic survivals even in the age of Ephorus and Aristotle. The code 
seems to be a restatement, with additions and amendments, of articles and chapters 
of a prior code. So, in point of development, there is justification for comparing it 
with the legal system οὗ Athens in the seventh and sixth centuries. It is noteworthy 
that there is no mention of homicide. It may be suggested that another portion of 
the code, not now extant, dealt with this subject. Or, possibly, self-help in homicide 
was still practiced and the state had not yet assumed control. For the mention of 
blood-money in fragments of the earlier codes, cf. infra, p.79. Cf. Wyse, in Whibley, 
Companion to Greek Studies, p. 370. 


2For the various theories about Lycurgus, cf. Ehrenberg, Neugriinder des 
Staates, pp. 7 ff. 


3 Ancient writers ascribed to Athens the invention of lawsuits (Aelian 77. ἢ. 111. 
38; cf. Lipsius, Das Attische Recht, p. 1, and supra, p. 61). This does not mean, how- 
ever, that they were the first Greeks to have a written law. According to Strabo 
(vi. 1. 8), the western Locrians were the first Greeks to establish written laws. Cf. 
Scymnus of Chios, 312 ff. 


4 Aristotle Pol. 12748. 2. 5 [bid., 12655. 12 ff. 
ὁ 580 ft. 


Νῦν δὲ τὰ τῶν ἀγαθῶν κακὰ γίνεται ἐσθλὰ κακοῖσιν 
ἀνδρῶν: ἡγέονται δ᾽ ἐκτραπέλοισι νόμοις" 

αἰδὼς μὲν γὰρ ὄλωλεν: avatdein δὲ καὶ ὕβρις 
νικήσασα δίκην γῆν κατὰ πᾶσαν ἔχει. 


τ γῆ; quoted supra, p. 67. 
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during which the people acquired a written code of laws from 
some unknown lawgiver. 

There are examples of lawgivers from all classes of so- 
ciety, but the majority were drawn from the middle class. 
The nobility naturally were opposed to codification, inas- 
much as it deprived them of many privileges. Aristotle de- 
clares that the best lawgivers belonged to the middle class. 
In proof of this statement he offers, as examples, Solon, 
Lycurgus, and Charondas.t The accounts of Zaleucus’ rank 
are contradictory. According to one story, the laws were 
given to him in a dream by Athena while he was a poor 
shepherd.?, But in the account given by Diodorus, he 18 
described as ἀνὴρ εὐγενὴς καὶ κατὰ παιδείαν τεθαυμασμένος.3 
Pittacus was not himself of noble family, but he married a 
daughter of the tyrant Penthilus. 

In some cases the task of establishing a code of laws was 
intrusted to one of the citizens, specially chosen. Occasion- 
ally he was vested also with some high office. So at Athens, 
Draco was a special thesmothete in 621 B.c., the year to 
which his legislation is generally assigned. Solon, chosen as 
διαλλακτής to revise the laws and constitution, was appointed 
archon.‘ Pittacus is an illustration of an extraordinary mag- 
istrate intrusted with the making of laws. He was appointed 
supreme ruler of the city (αἰσυμνήτης) for a period of ten years 
in order to restore civil peace. In general, with regard to the 
other lawgivers, there is no information about the circum- 
stances under which they were appointed or about the offi- 
cial positions which they held. It is hardly to be supposed 
that a foreigner called in to establish a code of laws would 
be clothed with any political authority. ἡ 

The earliest laws were generally believed to be of divine 


Το. τού. τ Ho: Chait olaay « Plutarch Solon, i, xiv, and xvi; Lycurgus, 
11; Cleom., x. 


2 Scholiast, Pindar Olymp. το. 17. SING. 


4Cf. F. Ὁ. Smith, Athenian Political Commissions, pp. 13 f., who sees in these 
two lawgivers the beginning of the commission principle. 


5 Cf. Androdamas, who came from Rhegium to make laws for the Chalcidians 
in Thrace. 
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origin." For example, Zeus was responsible for the Cretan 
laws, since Minos and Rhadamanthus received their inspira- 
tion directly from him.? The laws of the western Locrians 
were said to have been communicated to Zaleucus by Athena 
in a dream,’ after he had been appointed to frame a code of 
laws in answer to the response of the Delphic oracle. 

There are many tales of the visits of lawgivers to foreign 
countries for the purpose of studying the institutions of other 
cities, both customary and recorded. For instance, Zaleucus 
is reported by Ephorus to have taken his laws from Cretan, 
Spartan, and Athenian sources. According to Plutarch, 
Lycurgus studied the institutions of Crete, Ionia, Egyptian 
cities, and perhaps of Libya, Iberia, and India. Herodotus 
states that the Spartan institutions came from Crete.® Before 
drawing up his code, Charondas examined the laws of many 
peoples and chose from them the best.’ 


‘There appears always to have been a feeling that there was some inspired 
person responsible for the laws. Cf. the famous personification of the laws in Crito, 


Soa ff. 


2Plato Laws, 624. Beloch (Griechische Geschichte, 1, 1, 350) believes that 
these early codes were really all attributed to gods—even that of Draco. So the 
Cretans referred their laws to Minos; and, as he was reduced from a god to a 
hero, they said that the laws were given to him by Zeus. The Lacedaemonians con- 
sidered their laws a revelation of the god of light. Tyrtaeus believed that they came 
from Delphi. This is due to the story which grew up after Lycurgus had been re- 
duced to a hero that he received the sanction for his laws from the Delphic oracle. 
In the same way Zaleucus is the “‘Hellstrahlende” and Charondas the “‘Hellaugige”’ 
—both sun-gods. Diocles of Syracuse was a god, since he had a temple in Syracuse 
and was worshiped as a hero at Thebes. Philolaus is also a figure of mythology. 
The most ancient laws of Athens were attributed to Draco, the serpent god, who 
was worshiped under the names of Erechtheus and Cecrops on the Acropolis and who 
was regarded as the founder of the state. Cf. Muhl, op. cit., pp. 107 f., for a criticism 
of Beloch. 


3 Scholiast, Pindar Olymp. το. 17. Cf. Plutarch, De se ips. laud., τι. 


4 Strabo, vi. 1.8. Meyer believes that in this statement Ephorus was wrong. 
Gilbert (Beitrage, pp. 478 f.), on the other hand, argues that Ephorus’ statement 18 
sound, inasmuch as identical provisions are found in Cretan and in Locrian law and 
also in Athenian and Locrian law. But according to this method of reasoning, all 
of the early codes could be assumed to be related, for similar provisions occur in 
many of them. 


5 Lycurgus, iv. Beat 
7 With these tales may be compared the alleged embassy of the Romans to 
Athens at the time of the decemviral legislation. In modern times it was long the 
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The early codes were doubtless based on traditional and 
customary law.’ In procedure this dependence on customary 
law would be most marked. In the case of homicide, there 
would be a tendency to adhere to the existing practice, inas- 
much as the procedure was ritualistic. Religious conserva- 
tism would tend to prevent innovations. It is quite obvious 
that Draco followed the practice of the time in his homicide 
laws.? It may well be, also, that the procedure used at Cyme 
in homicide trials, that is, the evidentiary oath with oath 
helpers, represents customary practice which was seized 
upon by the legislator and introduced into the code. It is 
quite probable that the tendency, observable in homicide 
cases, to make use of a procedure which was already familiar, 
spread to other types of cases also. No specific instances of 
the perpetuation of customary law can be recognized as such. 
On the other hand, there are indications that early legisla- 
tion was more than a mere record of customary law. The 
fact that in general the lawgivers were regarded as inspired 
would seem to indicate that their laws were to some extent 
different from the customary law. New conditions, both polit- 
ical and social, had to be met by many new provisions. Thus 
Charondas is said to have invented many new regulations.‘ 


prevailing view that such an embassy never occurred. On the other hand, Cicero 
mentions one law of Solon which was adopted by the decemvirs (De leg. 2. 25. 64: 
“Quam legem (Solonis) eisdem prope verbis nostri decemviri in decimam tabulam 
coniecerunt.”’ Cf, 2. 23. 59). Other ancient writers accept the story of the embassy, 
e.g., Dionys. Hal. Antig. Rom. x. 51 ff.; Livy 111. 31. Hofman, Beitradge zur Geschichte 
des griechischen und rémischen Rechts, pp. 1 ff., argues convincingly in favor of Greek 
influence on the Twelve Tables, and his conclusions are accepted by Beauchet, 
Histoire du droit privé des Athéniens, 1, xxii. Cf. Jefferson Elmore, “The Purpose 
of the Decemviral Legislation,” Class. Philol., XVII, 138. 


tIn some cases there would be some written material available for the law- 
giver. The work of the thesmothetae, for instance, may have afforded Draco some 
written material as a basis for his work. Their task consisted partly in recording 
judicial decisions. Cf. infra, p. 85. 


? Cf. infra, p. III. | 
3 Cf. infra, p. 79. Cf. Gertrude Smith, Administration of Fustice from Hesiod to 
Solon, pp. 79 f. 


4 Diodorus xii. 11. According to Aristotle (Po/., 13252), it was the duty of a 
good legislator to examine his state and the nature of his people, and likewise their 
relations with neighbors, in order to satisfy their needs by his laws. 
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The reluctance of the Greeks to alter, or even to criticize, 
their laws is probably due in part to the general belief in their 
divine origin. At any rate, there are provisions in some of 
the codes which rendered it extremely difficult to change the 
laws. There was a requirement in Locris that if anyone 
wished to introduce a new law or to change an old one, he 
had to argue the matter with a rope about his neck before 
the Council of One Thousand. If the council voted against 
him, he was choked to death on the spot." Only one law was 
so changed during a period of two hundred years.? Diodorus 
ascribes a similar provision to Charondas.3 He says that 
only three laws were ever changed by this procedure at 
Thurii. The same reluctance to change laws is shown in 
Athens by the elaborate procedure provided in the fourth 
century for changes and amendments.’ The advisability of 
changes in the laws was much debated by the theoretical law- 
givers and political theorists. The Pythagoreans held that it 
was better to abide by the ancient laws.’ One of the charges 
made by the opponent of tyranny in the famous political 
debate reported by Herodotus is that tyrants alter the an- 
cestral laws.° So also Cleon, as well as other speakers in 
Thucydides, declares that it is better to keep the laws un- 
changed.’ The fact that a law is ancient and unchanged is 
cited by the orators as a proof of its excellence.’ The theo- 
retical lawgivers do, however, advocate alteration under cer- 
tain conditions. Aristotle objects to allowing the laws to re- 
main for a long period of time without change. But where 
the advantage of the new law is trifling, it is much better to 
retain the old law without alteration. Frequent changes in 
the laws tend to produce contempt for law and result in dis- 
obedience.°® 


t Demosthenes xxiv. 139; Polybius xii. 16; Stobaeus Flor. 44. 21. 

2 Demosthenes xxiv. 139 ff. 3 xil. 17. 

4 For the process involved, cf. Gilbert, Constitutional Antiquities, pp. 301 ff. 
5 Aristox. Frag. 19; Miller, Fr. Hist. Gr., I, 278. 

6 iii. 80. ὙΠ 7. ae 1..2: 8 Antiphon v. 14; Vi. 2. 

9 Pol., 12686 ff. Cf. Plato, Laws, 634; Polit., 295¢ ff. 
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The work of the lawgiver was made possible by the dis- 
covery and diffusion of the art of writing.t The laws were 
regularly recorded on the walls of some public building or on 
separate ste/ae set up in a public place. The extant fragment 
of the laws of Draco belongs to the fifth century, but in early 
times the laws of Draco, like those of Solon, were published 
on pillars of wood or bronze called xipBes or ἄξονες. Ac- 
cording to later Greek writers, the κύρβεις were three-cor- 
nered, the ἄξονες four-cornered. The former contained relt- 
gious laws, while the latter contained civil law.? But it may 
be seen from earlier writers that the two were identical and 
that the names were used interchangeably, κύρβεις referring 
to their shape and ἄξονες to the fact that they could be turned 
around. Weiss believes that the laws in the stoa were on 
stone while the wooden originals were kept in the Pryt- 
aneum.‘ Other old laws were inscribed on the inside walls of 
the stoa. The laws of the Areopagus were set up so that the 
court had them before their eyes when trying a case. The 
laws of Gortyn are known from the original inscription. The 
fragments belonging to the earlier period were probably parts 
of the walls of the temple of Pythian Apollo, inasmuch as 
they were found on the site of that building. It is generally 
supposed that the laws of the second period were engraved 
on the inner wall of a sort of courthouse.’ Aside from copies 
on wood and stone, there must also have been documentary 
copies. A reference to the singing of Charondas’ laws® and an- 
other reference to the vouwdds in Mazaka, where Charondas’ 
laws were introduced,’ make it seem not improbable that 
there was provision in some cities for the regular repetition 
of the laws at intervals in order to familiarize the citizens 


piMaine 09. ctha ῬΡ. 12 {. 


2 Εἰγηιοίοσί οι magnum and Suidas under κύρβεις. Cf. Sondhaus, De Solonis 
Legibus, p. 4, with diagram. 


3 Aristotle 4th. Pol., vii; Plutarch Solon, xxv. 


4 Egon Weiss, Griechisches Privatrecht, 1, 34 ff. Cf. Gilbert, op. cit., pp. 140 fF. 
5 Cf. Wyse, in Whibley, Companion to Greek Studies, p. 466. 


6 Athenaeus 14. 6194. 7 Strabo! xiie 2. 9. 
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with {Πεη1.} The νομῳδός appears also to have interpreted 
the laws, being somewhat similar in character to the ἐξηγητής 
at Athens. 

On the whole, the information gained from the codes 
about the actual administration of justice is rather slight. 
The extant fragments, however, indicate that judicial func- 
tions were assigned to the regular magistrates assisted by 
secretaries, and to special judicial officers. The sole traces of 
courts composed of a group of judges before the legislation of 
Solon are in the code of Charondas,? but nothing is known 
about their organization or jurisdiction. The popular assem- 
blies in democracies and the senates in oligarchies apparently 
participated to some extent in the administration of criminal 
law. The Areopagus at Athens, for instance, acted in the 
twofold character of an administrative and a judicial body. 
The fact that the fragments of the Draconian and Gortynian 
codes are devoted almost entirely to procedure makes it 
seem probable that considerable emphasis was laid on it in 
the codes generally. Aristotle singles out for especial men- 
tion the so-called ἐπίσκηψις of Charondas in connection with 
actions for perjury which he was the first to institute.3 Ac- 
cording to Polybius, Zaleucus permitted self-help in case a 
slave had been carried off.4 

A noteworthy feature, because novel at this time, is the 
fixing of penalties. No longer is the punishment left to the 
arbitrary will of the judge.’ According to later standards, 
the punishments provided by these early lawgivers were ex- 
ceedingly severe.® The severity of Draco’s laws became pro- 
verbial. The orator Demades said they were written, not 
in ink, but in blood.? The severity of Charondas’ punish- 
ments may be illustrated by the provision of the death pen- 


1 Freeman, op. cit., I, 60, believes that the laws were often in verse that they 
might be more easily remembered. 


2 Aristotle Pol. 12974. 21 ff. 3 Pol. 12740. 7. 


4 xii. 16. Calhoun, op. cit., p. 117, believes that neither Zaleucus nor Charondas 
made any notable advance in criminal law. 


5 Strabo vi. 1. 8. 6 Aristotle Pol. 1274. 17. 7 Plutarch Solon, xvii. 
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alty for entering the assembly wearing a sword. He himself 
broke the law and committed suicide. The same story 1s 
told of Diocles of Syracuse, whose punishments also were 
notoriously harsh.? On the other hand, the punishments im- 
posed by the Gortyn code were regularly fines. Charondas 
also provided fines for various offenses. He attempted to 
force the citizens to perform their civic duties by the imposi- 
tion of fines for failure to act as jurors. He laid greater fines 
upon rich offenders in this regard than upon the poor. One 
of the mimes of Herondas records a law of Charondas regard- 
ing assault on a slave girl by a freeman.4 The penalty was 
double the amount of the injury. It is interesting to com- 
pare with this the fine of five drachmas imposed by the 
Gortyn code for a similar offense.s In the same mime of 
Herondas there is a list of fines for assault, house-breaking, 
and arson: 
ἢν θύρην δέ τις κόψῃ, 

μνῆν τινέτω, φησί᾽ ἢν δὲ πὺξ ἀλοιήσῃ, 

ἄλλην πάλι μνῆν, ἢν δὲ τὰ οἰκί᾽ ἐμπρήσῃ, 

ἢ ὅρους ὑπερβῇ, χιλίας τὸ τίμημα 

ἔνειμε, κἢν βλάψῃ τι, διπλόον τίνειν. 

This illustrates very well the minute provisions (ἀκρίβεια) 
of Charondas’ laws upon which Aristotle comments;? for ex- 
ample, ἀλοιήσῃ 1s further defined by πύξ. Punishments were 
often vindictive. For example, the adulterer, according to 
the code of Zaleucus, was blinded.’ In the laws of Charondas 
it was provided that a deserter should be placed in the agora 
for three days in women’s clothes. A sycophant had to ap- 
pear publicly with a crown of tamarisks.® 

So far as can be determined from the scanty fragments, 
there is no attempt in the codes to classify laws according 
to their subject matter. Civil, criminal, religious laws, and 


* Diodorus ΧΙ]. 19. 2 Diodorus xiii. 33 and 35. 

3 Aristotle Pol. 12974. 15 ff. Cf. Miuhl, op. cit., p. 115. For graduated fines for 
failure to attend meetings of assembly and council, cf. 4th. Pol. iv. 3; xxx. 6. At- 
tempts to enforce performance of civic duties have been made in some modern 
states. Cf. compulsory voting in Argentina (Bryce, op. cit., I, 196). 

49. 46 fF. 52.9. Ὁ ΡΟ Υ ΣΤ: 

7 Aelian V. ἢ. xiii. 24. ὃ Diodorus xii. 12. 
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rules which have merely to do with the moral life of the 
citizens are thrown together indiscriminately." Noteworthy 
is the absence of provisions regarding homicide in the frag- 
ments of the codes of the majority of the lawgivers. This 
omission may be due to accident. It is possible, however, that 
in many places homicide was dealt with entirely by relatives 
of the deceased and was not yet considered a matter for 
interference on the part of the state. The fact that such 
provisions do not appear in the most complete of the codes, 
the Gortynian, may be due to the loss of part of the code, 
inasmuch as mention is made of blood-money in the frag- 
ments of the earlier code. The only homicide laws of which 
any details are known are those of Draco, the Athenian law- 
giver.” 

Several of the lawgivers are known to have made provi- 
sions regarding marriage and divorce. So Androdamas leg- 
islated about heiresses, as did the Gortyn code. There was 
a law of Charondas that an heiress should claim her nearest 
male relative in marriage. If he failed to marry her, he was 
obliged to pay her 500 drachmas as a dowry. This law was 
later changed so that the relative was obliged to marry her. 
The law which permitted a woman to divorce her husband 
and to live with whomever she pleased was also changed. 
There are various provisions in the Gortyn code dealing with 
the status and privileges of the divorced woman.4 

* Demosthenes divides laws into two kinds: those which regulate our dealings 
with one another and those which regulate our dealings with the state (xxiv. 192). 
Cf. Hippodamus who, according to Aristotle (Po/. 1267. 22), divided laws into 
three kinds, corresponding to three sets of actions: assault, trespass, or death. 


Maine (op. cit., p. 13) explains the apparent attempt at classification in the Twelve 
Tables as due to Greek influence. 


2No homicide laws are mentioned in the codes of any of the other lawgivers 
except Androdamas, who legislated for the Chalcidians in Thrace. Aristotle men- 
tions an ancient law of Cyme providing for-oath helpers in a homicide case. Pol. 
1269a. Cyme in Italy is a Chalcidian city, and, according to Aristotle, all Chalcidian 
cities adopted the laws of Charondas. If, then, Aristotle is referring to Italian Cyme 
and not Cyme in Asia Minor, also a Chalcidian colony, it is tempting to suggest that 
this law is a part of the code of Charondas either in its original form or as it was 
modified to suit the conditions in Cyme. If that be true, Androdamas’ homicide 
laws probably have the same origin. 


3 Diodorus xii. 18. tomas; ἢ 11 ἢν; 8. ΣΟ ΠῚ Tle 40 fe 
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A great effort was made to protect the interests of chil- 
dren. The parents were still permitted to expose children, 
but the rights of those who were allowed to live were scrupu- 
lously guarded. Charondas is supposed to have attached 
great importance to the family as the basis of the life of the 
state. A widower who brought a stepmother into his house 
was forbidden to take part in the councils of state. The 
property of orphans was cared for by the father’s people, 
while the orphans themselves were brought up by the moth- 
er’s relatives. The father’s relatives presumably would ad- 
minister the estate carefully on the chance that it would come 
to them if anything befell the orphans. The cost of the edu- 
cation of the sons of all citizens was borne by the state ac- 
cording to Charondas’ regulations.’ In the Gortyn code, the 
uncles on both sides managed the property of an heiress.‘ 

There were various laws regarding the limitation of the 
number of the citizens. Pheidon, the Corinthian, fixed the 
number of families and of the citizens.’ The véuor θετικοί 
of Philolaus at Thebes were passed as a means of keeping 
the number of families unchanged.® Lycurgus fixed the num- 
ber of households and of lots, but apparently did not limit 
the number of citizens, for there was a law at Sparta encour- 
aging the growth of the population.’ 

The increasing importance of slavery made provisions re- 
garding slaves necessary. Slavery would naturally be a prob- 
lem of great importance in the colonies where a conquered 
people was reduced to servitude. With the introduction of 
manufactures, the mother-cities were forced to resort to the 
importation of slaves in large numbers since there were no 
longer sufficient free laborers available.* Few specific pro- 


t Aristotle Pol. 12525. 14. 
2 Diodorus xii. 12. 1. 4 Gortyn code 12. 28 ff. 
3 [bid., Xil. 12. 4. 5 Aristotle, Pol. 1265. 12 ff. 


6 Cf. Newman, op. cit., 11, 381. He agrees with Hermann (Gr. 4nt., III, sec. 
65, 2) that, by permitting adoption, Philolaus in effect introduced testation in 
Thebes. 


7 Plutarch Agis v. 1; Aristotle Pol., 1270b; Plato Laws, 740d. 
ὃ Cf. Bury, History of Greece, p. 118. 
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visions about slaves are known. Zaleucus permitted self- 
help in the recovery of a stolen slave,t and Charondas fixed 
the penalty, as did the Gortyn code, for the rape of a slave 
girl’ This seems to indicate that the slave was coming to 
be recognized as such a valuable asset that certain provisions 
were passed to protect him. There was also constant danger 
that a freeman might be kidnapped and sold as a slave, and 
certain provisions were included in the codes in regard to 
this matter. Slavery for debt is freely recognized in the 
codes, but a man sold into slavery for debt was readmitted 
to all the rights and privileges of a free citizen on the pay- 
ment of the debt. The ransomed man who failed to pay 
back the price of his ransom was reduced to slavery. In 
Athens the evil of slavery for debt was finally abolished by 
Solon.4 

There were a few laws regulating the transfer and dis- 
position of property. In the earliest period there was a 
marked tendency to keep property in the hands of the landed 
classes. Thus a Locrian’ law forbade the sale of private prop- 
erty (οὐσία) unless the owner was able to prove that he had 
suffered misfortunes great enough to necessitate it. At 
Athens before the time of Solon it was impossible to alienate 
property from relatives by will. All provisions about heir- 
esses and adoption were intended to prevent property from 
going out of the family. Solon’s permission to alienate prop- 
erty by will shows the reaction which took place in the course 
of time against this state of affairs. He also limited the 
amount of land which a citizen might possess.° There are 
many provisions in the Gortyn code limiting the size of gifts 
which could be made.’ 

The new demands of the times made necessary some regu- 
lations for suits arising out of business relations. Some such 


t Polybius xii. 16. 2 Herondas 2. 46 ff. 3 Gortyn code 6. 46 ff. 
4 Cf. Grote, History of Greece, III, 94 ff. 
5 Aristotle Pol. 12664. 19; cf. Biichsenschiitz, Besitz und Erwerb, p. 32, n. 


6 Cf. Aristotle idid. It is not until later, in the provisions suggested by the 
theoretical lawgivers, that equality of property is emphasized. Cf. ibid., 12662. 39 ff. 
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provisions are credited to Zaleucus.* The code of Charondas 
discouraged the granting of credit by not allowing a man to 
institute proceedings against another whom he had trusted 
and who had failed to make payment.? A law of Pittacus 
provided that a contract was not binding unless executed 
before the magistrates as witnesses.3 

The sumptuary legislation of the early lawgivers was 
passed partly in a democratic spirit to prevent display by 
wealthy families and partly to improve the morals of the 
citizens. An old Achaean inscription gives explicit directions 
about the apparel of a corpse and the display permitted at 
the burial. There are also various provisions about excess in 
drinking and association with evil companions. Similar laws 
are attributed to Charondas.s Pittacus® attempted to dis- 
courage drunkenness by imposing a greater penalty upon 
those who had committed wrong while drunk than upon 
those who were sober. Zaleucus also attempted to restrict 
ornamentation in dress.’7 Various laws were passed also with 
regard to the conduct of women. Zaleucus limited the num- 
ber of attendants of a woman who appeared in public, and 
forbade her departure from the city after nightfall. Such 
laws are attributed also to Aristides of Ceos.? 


τ Diodorus xii. 21. 6 Aristotle Pol. 12740. το ff. 
2 Stobaeus Flor. 44. 22. 7 Diodorus xii. 21. . 

3 7614. eal bid. 

4 Dittenberger, Sy/loge,? No. 468. 9 Heracl. Pont., 9. 


5 Diodorus xii. 12. 3. 


ΟΗΑΡΤΕΕ ΙΝ 
THE PRE-SOLONIAN JUDICIARY 


Draco, the Athenian lawgiver, “adapted his laws to a 
constitution which already existed.’’’ Aristotle describes the 
political situation before the time of Draco as follows: 


The magistrates were elected according to qualifications of birth and 
wealth. At first they governed for life, but subsequently for terms of ten 
years. The first magistrates, both in date and in importance, were the 
King, the Polemarch and the Archon. The earliest of these offices was 
that of the King, which existed from ancestral antiquity. To this was 
added, secondly, the office of Polemarch, on account of some of the kings 
proving feeble in war; for which reason Ion was invited to accept the post 
on an occasion of pressing need. The last of the three offices was that of 
the Archon, which most authorities state to have come into existence in 
the time of Medon. Others assign it to the time of Acastus, and adduce 
as proof the fact that the nine Archons swear to execute their oaths “‘as in 
the days of Acastus,” which seems to suggest that it was in his reign 
that the descendants of Codrus retired from the kingship in return for the 
prerogatives conferred upon the Archon. Whichever way it be, the dif- 
ference in date is small; but that it was the last of these magistracies to 
be created is shown by the fact that the Archon has no part in the ances- 
tral sacrifices, as the King and Polemarch have, but only in those of later 
origin. So it is only at a comparatively late date that the office of Archon 
has become of great importance, by successive accretions of power. The 
Thesmothetae were appointed many years afterwards, when these offices 
had already become annual; and the object of their creation was that 
they might publicly record all legal decisions, and act as guardians of them 
with a view to determining the issues between litigants. Accordingly 
their office, alone of those which have been mentioned, was never of 
more than annual duration. So far, then, do these magistracies precede 
all others in point of date. 

At that time the nine Archons did not all live together. The King 
occupied the building now known as the Bucolium, near the Prytaneum, 
as may be seen from the fact that even to the present day the marriage of 
the King’s wife to Dionysus takes place there. The Archon lived in the 
Prytaneum, the Polemarch in the Epilyceum. The latter building was 
formerly called the Polemarcheum, but after Epilycus, during his term of 


τ Aristotle Politics, p. 1274: Δράκοντος δὲ νόμοι μὲν εἰσί, πολιτείᾳ δ᾽ ὑπαρχούσῃ 
τοὺς νόμους ἔθηκεν. 
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office as Polemarch, had rebuilt it and fitted it up, it was called the Epi- 
lyceum. The Thesmothetae occupied the Thesmotheteum. In the time 
of Solon, however, they all came together into the Thesmotheteum. They 
had power to decide cases finally on their own authority, not, as now, mere- 
ly to hold a preliminary hearing. Such then was the arrangement of the 
magistracies. The Council of Areopagus had as its constitutionally as- 
signed duty the protection of the laws; but in point of fact it administered 
the greater and most important part of the government of the state, and 
inflicted personal punishments and fines summarily upon all who misbe- 
haved themselves. This was the natural consequence of the facts that 
the Archons were elected under qualifications of birth and wealth, and 
that the Areopagus was composed of those who had served as Archons; 
for which latter reason the membership of the Areopagus is the only office 
which has continued to be a life-magistracy to the present day." 


Along with the political functions of the king the three 
archons inherited judicial functions which tended to over- 
shadow their other duties.2 The assignment of judicial func- 
tions to the magistrates was characteristic of Greek legal 
systems. The archons did not sit as a body, but each archon 
adjudicated the cases assigned to him. They had, in a sense, 
final jurisdiction, for not until the reforms of Solon was pro- 
vision made for an appeal from the decisions of the magis- 
trates to the heliaea.t No doubt a survival from a period 
when the jurisdiction of the archon was much wider is to be 
found in his proclamation, on entering office, to the effect 
that “whatever anyone possessed before he entered into 


office, that he shall possess and hold until the end of his 


1 Ath. Pol., iii. Kenyon’s translation. 


2 In the case of the polemarch, this can be definitely shown. Before the time 
of Cleisthenes there are several instances of Athenian generals in chief command in 
battle in place of the polemarch. Cf. Thompson, “The Athenian Polemarch,” 
Transactions of the American Philological Association, 1894, p. xviii. At the battle 
of Marathon the position of the polemarch was purely honorary, a mere survival 
of the real power which he once possessed. Judicial duties tended to confine him to 
the city. When the Athenians began to send out commercial and colonizing ex- 
peditions, the generals must have assumed the actual command. Thompson con- 
cludes that the time when the polemarch lost his actual command cannot be deter- 
mined, but the development of the στρατηγία must have begun about the end of 
the seventh century. 


3In later times the archons performed certain functions as a college. Cf. 
Ath, Pol. itt. 5: ἐπὶ δὲ Σόλωνος ἅπαντες εἰς τὸ θεσμοθετεῖον συνῆλθον ; also [Χ11]. 1: 
τὰ δὲ δικαστήρια κληροῦσιν οἱ θ ἄρχοντες κατὰ φυλάς. 


Ath Poly χα τὰ infra, Da ret. 
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term.”* The archon judged mainly cases in which the family 
was involved, that is, cases of injured parents, orphans, or 
heiresses. His jurisdiction was concerned also with civil 
suits, especially those dealing with property. The polemarch 
was for foreigners what the archon was for citizens, and the 
archon basileus conducted cases connected with religion. In 
particular, he was the presiding officer in homicide courts, 
which were of a religious nature because of the pollution 
involved. 

Aristotle is the sole important authority for the origin 
and institution of the thesmothetae. The purpose of their 
creation was ὅπως avaypavavres τὰ θέσμια φυλάττωσι πρὸς τὴν 
τῶν ἀμφισβητούντων κρίσιν." ‘This is not a very explicit state- 
ment; Aristotle is probably etymologizing. Modern scholars 
have argued that their duty was either to reduce to writing 
the customary law in an authoritative form or to record the 
legal principles underlying the decisions either of themselves 
or of other judicial officers. Either view presents difficulties. 
It is possible, however, that they were both judicial officers 
and in a sense also legislators.4 It is quite natural that as 

τ [bid., \vi. 2; cf. Bury, History of Greece, p. 171; Busolt-Swoboda, Staatskunde, 
pp- 783 ff; Meyer, Geschichte des Altertums, I, 348. 


? Ath. Pol. iii. 4. A similar statement appears in the Lexica Segueriana (Bekker, 
Anecdota, 1 264) and in Harpocration, 5.0. θεσμοθέται. 


3 Cf. Lipsius, Das Attische Recht, p. 12, n. 44; Busolt, Geschichte, I, 177; Ziehen, 
Rhetnisches Museum, LIV, 335 ff.; Wilamowitz, Aristoteles und Athen, 1, 245; 
Sandys, on Aristotle, ad Joc.; Botsford, Athenian Constitution, p. 129; Bury, op. cit., 
p- 176; Ledl, Studien zur alteren Athenischen Verfassungsgeschichte, p. 269; CAH, 
III, 593; Meyer, op. cit., II, 347; De Sanctis, op. cit., p. 133; Busolt-Swoboda, 
Staatskunde, pp. 802 f.; Ehrenberg, Die Rechtsidee im frithen Griechentum, p. 107. 


4 There is by no means general agreement on the original functions of the thes- 
mothetae. De Sanctis, op. cit., p. 133, says: ““L’essenziale nella loro operosita 
sarebbe sempre la giurisdizione e non la codificazione.”” Busolt, on the other hand, 
Staatskunde, p. 802, ἢ. 2, says: “Ἐδ ist sehr fraglich, ob die Thesmothetai je ein 
selbstandig richtendes Kollegium bildeten,” and contends that their original func- 
tions were twofold: (1) to record the Thesmia (θέσμια): (2) to guard the θέσμια 
(i.e., they were θεσμοφύλακες). In the latter capacity, they stood in close connection 
with the Areopagus, and this duty explains why their annual office was continued 
from year to year. This part of Busolt’s argument is unconvincing. It would seem 
that in the years between 621 (legislation of Draco) and 594 (legislation of Solon) 
they would have had practically nothing todo. And after his legislation, Solon ex- 
tracted a promise from the people that his laws should remain in force for ten years. 
At this time, furthermore, we are expressly told that the guardianship of the laws 
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the city grew and judicial business increased, the need should 
be felt for additional officials to take care of the litigation 
which did not fall under the jurisdiction of any of the three 
archons.’ To relieve the archons, the college? of the thesmo- 
thetae was created, presumably to take over cases which were 
not connected with the official duties of the three archons.3 
With their institution there came into existence, alongside 
of the magistrates with judicial functions, a body of special 
judicial officers. A definite attempt was thus made to sys- 
tematize more highly the administration of justice. This 
practice is characteristic of other Greek judicial systems. In 


was in the hands of the Areopagus. Under these circumstances the continuity of 
the office of the thesmothetae is somewhat difficult to explain unless they had some 
other function. It is curious, as De Sanctis observes, that if they were wholly a 
legislative body there is no trace of their activities preserved. Cf. Myres, The Po- 
litical Ideas of the Greeks, p. 219, who thinks that the records of the thesmothetae 
were not published at first. Aristotle says that the thesmothetae originally occupied 
the thesmotheteon alone. In the time of Solon the other archons joined them there 
(ἐπὶ δὲ Σόλωνος ἅπαντες εἰς τὸ θεσμοθετεῖον συνῆλθον). It is quite clear that Aristotle 
understood that all nine archons (ἅπαντες) had full judicial powers (κύριοι. 
ἦσαν. . .. κρίνειν). 


* The various theories which have been advanced regarding the number and 
origin of the thesmothetae have no bearing on this discussion. It has been sug- 
gested that they originated as wapedpo or assistants to the other magistrates and 
were made independent judicial officers to take over part of the judicial business of 
these magistrates. Cf. Gilbert, Constitutional Antiquities, p. 113; Lecoutére, L’ar- 
chontat athénien, p. 114; Myres, op. cit., p. 215. This theory is inconsistent with their 
later activity as a college. Bury, History of Greece, p. 176, suggests that “the num- 
ber of six was determined by the fact that they originated in a compromise between 
the orders, three being Eupatrids, two Georgi, and one a Demiurgos.”’ De Sanctis, 
op. cit., p. 137, contends that the number was not originally six, but that new thes- 
mothetae were added as the number and importance of the cases which came before 
them increased. 


2 De Sanctis, op. cit., p. 136, asserts that the thesmothetae did not act as a col- 
lege, but separately. He argues also that the even number of six is opposed to their 
acting as a college. Grote believes that the thesmothetae sometimes acted as a 
board, sometimes individually (History of Greece, III, 74). Lipsius, op. cit., p. 68, 
n. 60, is right in contending that they acted only as a college. 


3 It is quite possible that the thesmothetae came into existence at the time when 
the archonship was made an annual office. Busolt, Geschichte, 11, 177, asserts that 
the institution could not have been created until the seventh century, so that Aris- 
totle is correct in placing the institution after the beginning of the annual archon- 
ship. In 630 (attempt of Cylon) there were nine archons (Thucydides i. 126). So 
they must have been instituted about the middle of the seventh century. 


+4 
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the Gortyn code, for instance, the κόσμοι, or chief magistrates, 
had special judicial functions. For example, the κόσμος ξένιος 
in his character as judge, seems to be parallel to the pole- 
march at Athens. Aside from the κόσμοι, there were special 
judicial officers, referred to always as δικασταί. They cor- 
respond in a general way, in so far as they were specially ap- 
pointed for judicial purposes, to the thesmothetae. This is 
a normal development which was bound to take place with 
the expansion of the state and the consequent growth of liti- 
gation. 

In applying customary law to specific cases and recording 
their decisions, the thesmothetae were, in a sense, legislators, 
because, as has been well ΠΟ in the absence of a written 
code, those who declare and interpret the laws may be prop- 
erly said to make them.”* It may be suggested that the 
practice of recording judicial decisions was new at the time 
of their institution, and that their name is due to the novelty 
of the custom now followed by all magistrates. Aristotle 
employs the word θέσμια. The more common form θεσμοί, 
analogous to the θέμιστες of Homer, includes both general 
laws and particular sentences.? The two ideas are not yet 
distinguished. General law is conceived only in its appli- 
cation to some particular case. “The thesmothetae, there- 
fore, received their name not merely from the fact that they 
made law by administering it, but from being the first to 
lay it down in written decisions.’’3 

The advantage of this explanation is that it accounts for 
the later twofold function of the thesmothetae in the 
fifth and fourth centuries. Aside from their strictly judicial 
business which included a large variety of cases, they had 
general supervision of the laws and directed their annual re- 
vision.4 These duties were a natural outgrowth of their early 


« Thirlwall, History of Greece, 11, 17, quoted by Sandys, op. cit., p. 8. 
2 Οτοίε, op. cit., Lil, 75; 


3 Kenyon, Aristotle’s Constitution of Athens, p. 8. Cf. De Sanctis, op. cit., p. 132: 
“Testmoteta ἃ in realta ogni giudice in quanto afferma dei principi di diritto 
applicandoli al caso speciale.” 


4 Gilbert, op. cit., p. 302. 
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activities as makers and recorders of judicial decisions. In 
the fifth and fourth centuries the thesmothetae were mainly 
concerned with criminal cases. Civil suits ordinarily came 
before the Forty and the εἰσαγωγεῖς. In the early period, 
cases that intimately concerned the whole public were dealt 
with by the body most representative of public opinion. 
Thus, in Homer the assembly was the normal medium for 
the expression of such public will as there was.t Under the 
aristocracy in Athens in the pre-Solonian period the Areopagus 
was the most suitable body for taking public action. Now 
the jurisdiction of the thesmothetae must have fallen be- 
tween that of the Archons and that of the Areopagus. This 
would include both criminal and civil suits.? 

The sovereignty of the state was vested in a council which 
represented the ruling aristocracy. Whether this council 15 
identical with the Areopagus is a question that was discussed 
as early as the time of Aristotle. Some believed that the 
Areopagus was the creation of Solon; others that it was the 
outgrowth of the Homeric Council of Elders.3 

As to Solon, he is thought by some to have been a good legislator, who 
put an end to the exclusiveness of the oligarchy, emancipated the people, 
established the ancient Athenian democracy, and harmonized the differ- 
ent elements of the state. According to their view, the council of the 
Areopagus was an oligarchical element, the elected magistracy, aristo- 
cratical, and the courts of law, democratical. The truth seems to be that 


the council and the elected magistracy existed before the time of Solon, 
and were retained by him, but that he formed the courts of law out of all 


Ci supra, Ὡς 


2 Aristotle’s words τὴν τῶν ἀμφισβητούντων κρίσιν (Ath. Pol. ii1. 3) may indicate, 
as De Sanctis believes (op. cit., p. 136), that the majority of the cases which original- 
ly came before them were civil suits. It may be a matter of accident that, in divest- 
ing themselves of a part of their duties as litigation increased, they tended to re- 
serve criminal cases for themselves and to turn over civil suits first to the δικασταὶ 
κατὰ δήμους and later to other officials, namely the Forty and the eicaywyets. Cf. 
infra, p. 348. The revival of the circuit judges in 453-452 B.c. was for the express 
purpose of giving other officials relief from civil actions (cf. De Sanctis, op. cit., 
p- 136). Many of these would have come under the jurisdiction of the thesmothetae. 
Calhoun, Criminal Law, pp. 102 f., attributes the taking away of civil suits from 
the thesmothetae to the great expansion and systematization of the criminal law 
which took place in the first half of the fifth century. 


3 Aristotle Politics, 12730 ff. Jowett’s translation. 
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the citizens, thus creating the democracy, which is the very reason why 
he is sometimes blamed. 


In modern times this problem has occasioned much discus- 
sion because of the apparent contradictions in some of the 
ancient sources and the difficulty of interpreting them.t The 
majority of these ancient sources, however, are subsequent 
to Aristotle. Their evidence and many of the speculations 
of modern scholars on the subject were superseded by the 
recovery of Aristotle’s Constitution of Athens, which con- 
firms his statement in the Po/ttics, if confirmation is needed. 
In his account of the constitution before the time of Draco, 
Aristotle gives the following description of the Areopagus: 


The Council of Areopagus had as its constitutionally assigned duty 
the protection of the laws; but in point of fact it administered the greater 
and most important part of the government of the state and inflicted per- 
sonal punishments and fines summarily upon all who misbehaved them- 
selves. This was the natural consequence of the fact that the Archons 
were elected under qualifications of birth and wealth, and that the Areop- 
agus was composed of those who had served as Archons; for which latter 
reason the membership of the Areopagus is the only office which has con- 
tinued to be a life-magistracy to the present day? 


Before the time of Solon, there existed only one council, 
which had both judicial and deliberative functions.’ This 
council was a lineal descendant of the Homeric boulé.4 The 
dispute as to whether it was called ἡ ἐν ᾿Αρείῳ πάγῳ βουλή in 


τ For the ancient sources, which treat the Areopagus mainly as a homicide court, 
cf. infra, p. 92. For a summary of the later literature on the subject, cf. Busolt- 
Swoboda, Staatskunde, p. 794, n. 2. For a convenient summary of modern theories 
on the subject, cf. Ledl, op. cit., pp. 286 ff. Cf. also Treston, Poine, A Study in 
Ancient Greek Blood-Vengeance, pp. 269 ff. 


2 Ath. Pol. iii. 6. Kenyon’s translation. The scholars who attack the theory 
that the Areopagus existed before Solon’s time reject this passage as an interpola- 
tion on the basis of its similarity to the description of the Areopagus under Solon. 


3 Cf. Ath. Pol., iv, for the alleged Draconian council. Cf. infra, pp. 136 ff. 


4 Actually as the most representative group in the aristocracy, the council is 
comparable to the Homeric assembly which dealt with offenses affecting the whole 
community. It would appear that the arbitral functions of the ancient boulé and 
the spontaneous judicial functions of the assembly are in a measure combined in 
the aristocratic council at Athens. For example, it would be the natural body to 
try cases of homicide, treason, andimpiety. In the ancient traditions the Areopagus 
appears as a famous homicide court. 
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the early period is of no moment." It is possible that at the 
time when a second council, the boulé, was instituted, the 
Council of Elders received the name of Areopagus, by which 
it was known in later times. It may also be true that the 
council thus received its name in the time of Solon and that 
on this account its institution was ascribed to him. There 
was, however, a marked tendency among Athenians to refer 
their ancient institutions to Solon, and to this tendency may 
be due the idea that the Areopagus was instituted by him.? 

Before the unification of Attica the local chiefs did not 
resort to Athens “to take counsel with the king except in 
times of national danger.” But when Theseus dissolved the 
local councils and established a central council in the capi- 
tal, there must have been large additions to its permanent 
membership. Not only were the independent kings in Attica 
included, but a proportion, if not all, of the members of the 
local senates. The resulting powers and prestige of this coun- 
cil enabled it eventually to substitute for the kingship an 
aristocratic oligarchy governed by magistrates drawn from 
its own membership. On the expiration of their tenure of 
office they naturally resumed their former status as members 
of this council. This explains why, in the later period, the 
archons, although they were no longer drawn from the mem- 

τ Cf. Headlam, Class. Rev., VI, 295: “The later council of the Areopagus was 
then the representative of an older Council, the origin of which was lost in antiquity, 
but which was doubtless descended from the Homeric Council of Elders. It is, 
however, not so clear that we must follow him (Aristotle) in calling the old Council 
by the name which it had in later times. If, as seems most probable, there was only 
one Council then it would certainly be called ἡ βουλή: it may have been connected 
with the “Apeios πάγος: if so, the name is not incorrect; but, if I am right in suppos- 
ing that there was no older authority than Solon, Aristotle’s use of the name for the 
early period means nothing more than continuity of existence, and does not tell us 
anything of the earlier usage. Without then necessarily accepting the statement 
that the Council had always been called after the Areopagus, we may consider it as 


almost certain that the Council of the Areopagus was substantially identical with 
the early Council.” 


2 Busolt-Swoboda, Staatskunde, pp. 794 ff., gives as the normal development 
in the Greek state the continuance of the Council of Elders from the time of the 
oligarchy as an executive and judicial body alongside the Council of the democracy. 
So in Athens the old council continued as the Areopagus alongside the Council of 
Four Hundred. Cf. De Sanctis, op. cit., pp. 140 ff. 


3 Thucydides ii. 15. 
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bership of the council (Areopagus), became members on the 
expiration of their term of office. With the growth of trade 
and commerce, land ceased to be the sole form of wealth. The 
political importance of the nouveaux riches secured for them 
the right to participate in the magistracies along with the 
eupatrids. And so the membership of the senate came to be 
recruited on the basis of birth and wealth. 

Such an explanation of the origin of the Areopagus fully 
recognizes the historical continuity of institutions and de- 
pends upon the authority of Aristotle, whose critical knowl- 
edge of the history of Athenian institutions makes him a 
more reliable source of information than any of the other 
ancient writers who discussed’ the history of the Areopagus. 

The chief evidence which has been used against the fore- 
going view is that of Pollux to the effect that Draco insti- 
tuted the ephetae who sat in all five homicide courts and 
that, in addition to them, Solon instituted the Council of the 
Areopagus: Δράκων δ᾽ αὐτοὺς κατέστησεν ἀριστίνδην αἱρεθέντας" 
ἐδίκαζον δὲ τοῖς ἐφ᾽ αἵματι διωκομένοις ἐν τοῖς πέντε δικαστηρίοις. 
Σόλων δ᾽ αὐτοῖς προσκατέστησε τὴν ἐξ ᾿ΑΔρείου πάγου βουλήν." 
On the basis of this statement, Led]? makes a distinction 
between the court of the Areopagus and the Council of the 
Areopagus, declaring that Pollux is correct in suppos- 
ing that the court existed in the time of, and prior to, Draco, 
but that the institution of the council must be attributed to 
Solon. At the same time he admits that Pollux is wrong in 
assigning the ephetae as judges to the court of the Prytane- 
um. In view of Pollux’ blunder in making the Prytaneum an 
ephetic court, it is better to say that he is in error also with 
regard to the court of the Areopagus than to try to explain 
his reference to it as Ledl does, for Ledl is forced, in the end, 
to admit that the ephetae never sat in the court of the Areop- 
agus, but rather that a pre-Solonian council sat there, whose 
duties were divided by Solon between the Council of the 
Areopagus and the Council of the Four Hundred, the judicial 


t Aristotle 4th. Pol. 111. 6: ἡ yap αἵρεσις τῶν ἀρχόντων ἀριστίνδην καὶ πλουτίνδην 
ἦν, ἐξ ὧν ot ᾿Αρεοπαγῖται καθίσταντο. 


2 Vill, 126. 3 Op. cit., pp. 296 f. 
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functions being chiefly assigned to the Areopagus. His argu- 
ment fails to recognize that the Areopagus of Solon’s time 
was nothing more than a development of this pre-Solonian 
council to which were assigned all of the judicial functions, 
which Ledl admits formerly belonged to the pre-Solonian 
council, as well as some of the executive-administrative func- 
tions. By failing to recognize this continuity, he is led to 
reject the testimony of Aristotle in favor of the inferior testi- 
mony of Pollux, whose statement regarding the ephetic com- 
position of the Areopagus during the time of Draco is ad- 
mittedly wrong. There is obviously, then, no justification 
for accepting his other statement regarding its institution 
by Solon when it is at variance with the evidence both of the 
Politics and of the Constitution of Athens. Ledl is unduly 
skeptical in refusing to admit that the court was also a council 
of state. It was characteristic of Greek states that adminis- 
tration of justice was very closely connected with the govern- 
ment, and magistrates and governing bodies regularly exer- 
cised judicial functions. If, then, there was a court sitting 
on the Areopagus, it is more than likely that it was a political 
body as well. 

The antiquity of the homicide functions of the Areopagus 
is attested by the myths which represent it as a homicide 
court. In a fragment of Hellanicus there are collected all 
the mythical trials for homicide which were believed to have 
taken place before the Areopagus.*? This account is found 
also on the Parian Marble,? in Euripides,3 Demosthenes,‘ and 
Pausanias.5 And the name of the hill was attributed to the 
fact that Ares was the first to be tried there.® Plutarch be- 
lieved that the Areopagus was in existence before the time of 
Solon: 


1 Scholiast on Euripides Orestes, 1648. 


“Ἢ... 

3 Electra, 1258 ff. For dramatic purposes Aeschylus, in the Eumenides, changed 
the order given by the other writers and represented the court as being first in- 
stituted to try Orestes. 


4 xxiii. ὅς ἢ, 51. 28. 5. 


6 Pausanias, ibid. Cf. Suidas, "Ἄρειος πάγος. 
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Now most writers say that the Council of the Areopagus, as I have 
stated, was established by Solon. And their view seems to be strongly 
supported by the fact that Draco nowhere makes any mention whatsoever 
of Areopagites, but always addresses himself to the “ephetai” in cases of 
homicide. Yet Solon’s thirteenth table contains the eighth of his laws re- 
corded in these very words: “As many of the disfranchised as were made 
such before the archonship of Solon, shall be restored to their rights and 
franchises, except such as were condemned by the Areopagus, or by the 
ephetai, or in the prytaneium by the kings, on charges of murder or homi- 
cide, or of seeking to establish a tyranny, and were in exile when this law 
was published.” This surely proves to the contrary that the council of 
the Areopagus was in existence before the archonship and legislation of 
Solon. For how could men have been condemned in the Areopagus before 
the time of Solon, if Solon was the first to give the council of the Areopagus 
its jurisdiction? Perhaps, indeed, there is some obscurity in the document, 
or some omission, and the meaning is that those who had been convicted 
on charges within the cognizance of those who were Areopagites and 
ephetai and prytanes when the law was published, should remain dis- 
franchised, while those convicted on all other charges should recover their 
rights and franchises. This question, however, my reader must decide 
for himself.’ 

An attempt has been made to explain the statement of 
Pollux quoted above by supposing that during the time of 
Draco all homicide trials came before the ephetae and that 
Solon restored jurisdiction in cases of premeditated homi- 
cide to the Areopagus. But it is quite unlikely that Draco 
should have taken a function of such prime importance from 
the chief governing body of the state. The Athenians were 
too conservative in matters involving religion to do anything 
of this sort.2 The natural conclusion from the foregoing evi- 
dence is that the Areopagus in Draco’s time and before 
Draco’s time had charge of cases of premeditated homicide in 
addition to the other cases which had always come within 
their jurisdiction. The king was chairman of his council. 


τ Solon, xix. Perrin’s translation. Plutarch doubtless knew the homicide laws 
only in their revised form of 409-408 B.c. 


2Cf. Freeman, The Work and Life of Solon, p. 55: “The utmost that can be 
conjectured with any probability is that for a time the Areopagus deputed trial for 
wilful murder to a court of fifty-one of its members, and that Solon restored the old 
order of trial by the whole body.”’ For an explanation of the source of Pollux’ error, 
cf. infra, p. 100. 


3 Cary in CAH, III, 590, says that the judicial functions of the Areopagus were 
confined to criminal actions. 
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Consequently, the magistrates who succeeded him must have 
presided over its deliberations. The evidence for this con- 
clusion is found in the participation of the king archon in 
the deliberations and verdict of the Areopagus acting as a 
homicide court. The amnesty law shows that the king ar- 
chon presided at other judicial sessions of the Areopagus as 
well as at homicide trials.t This practice is a survival from 
the time when the king and his council administered justice. 
Conservatism explains why the archon basileus rather than 
the archon exercised this royal prerogative. 

The title “boulé” shows clearly that the Areopagus was 
primarily a deliberative body, but there is no information 
regarding its sessions available. In its capacity as a delibera- 
tive body it is possible that the college of archons, like the 
later prytaneis of the Senate of Five Hundred, constituted a 
presiding committee under the chairmanship of the archon. 
Other possibilities readily suggest themselves, but, in view of 
our total lack of information on the subject, speculation is 
futile.? 

Beyond Aristotle’s statement that “the Areopagus ad- 
ministered the greater and most important part of the gov- 
ernment,” nothing is known about its functions—delibera- 
tive, administrative, and executive. It elected the magis- 
trates and, by virtue of its guardianship of the laws, must 
have exercised some control over them during their incum- 
bency of office. Foreign relations, including the negotiation 
of treaties and the making of peace and war, would naturally 
be included in τὰ πλεῖστα καὶ τὰ μέγιστα, as Well as some con- 
trol over the finances of the state, such as providing and allot- 
ting funds for war, for public buildings, for the celebration of 
religious festivals, and for the public service in general. Its 
service to the state on the eve of Salamis was really a resump- 
tion in a small way of the early financial functions which in 
the fifth century had been given to the Council of Five 
Hundred. To Aristotle we are indebted for an account of 


τ Cf. infra, p. 109; cf. Vinogradoff, op. cit., p. 181. 


2 CAH, Ill, 589-90. For retention of the name βουλή, cf. Busolt-Swoboda 
Staatskunde, p. 795; De Sanctis, op. cit., p. 143. 
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this instructive incident. When the generals were utterly at 
a loss how to meet the crisis and made proclamation that 
everyone should see to his own safety, the Areopagus provid- 
ed a donation of money, distributing eight drachmas to each 
member of the ships’ crews, and so prevailed on them to go 
on board. This timely action enabled the Athenians to fight 
the Battle of Salamis." 

Great importance has always been attached to the due 
administration of the law on the part of the magistrates.’ 
In pre-Solonian Athens the responsibility of seeing that the 
magistrates enforced the law rested with the Areopagus, 
which “had as its constitutionally assigned duty the protec- 
tion of the laws.” Its authority was enforced by the inflic- 
tion of suitable pains and penalties. The guilt or innocence 
of a person accused before the Areopagus was ascertained by a 
more or less formal inquiry. No source contains information 
about procedure before the Areopagus 1n non-homicide cases. 
It can only be surmised that the Areopagus acted as the 
result of information laid by one of its members. The origi- 
nal informant would usually be the person who had suffered 
from the failure of a magistrate to observe and uphold the 
laws. If he appeared at all, he would be a complaining wit- 
ness and an Areopagite would be the nominal prosecutor. 
These surmises explain very naturally a provision of the 
code of Draco. It is specified that the Areopagus was to see 
that “the archons governed according to the laws.” Any per- 
son who was wronged might lay information before the Areop- 
agus, indicating what law had been transgressed. This is a 
privilege of prime importance comparable with the right of 
petition in modern times. It meant that an aggrieved person 
need not depend upon enlisting the interest and efforts of 
an Areopagite in order to get justice; he had the right to ap- 
pear in person before the assembled council and state his 
case. This was the means adopted by Draco to insure the 


τ 7}} Ol XM CLs 870/02, | Pe 2514 


2 Since the days of Solon officials everywhere have been sworn to uphold the 
law. 


3 Ath. Pol. iv. 4. Cf. infra, p. 166. 


96 THE ADMINISTRATION OF JUSTICE 


enforcement of his laws.t Draco thus recognized the right of 
the injured person to take the initiative in his own case. 

One is immediately confronted with the question as to 
whether the control of the Areopagus extended to the judicial 
decisions of the magistrates. Aristotle says that “the archons 
had power to decide cases finally on their own authority, not 
as now, to hold a preliminary hearing merely.’? This 18 
Kenyon’s version. But there is more in Aristotle’s statement 
than can be expressed in a translation. Aristotle is compar- 
ing the pre-Solonian archon with the archon of his own day 
who was little more than a clerk. As a judge, he could only 
decide on the question of his own jurisdiction; his decision 
did not affect the main issue. αὐτοτελεῖς κρίνειν must be 
understood as the opposite of προανακρίνειν. Hence, we get 
the idea of an independent judgment regarding the whole 
matter at issue. There was no provision for an appeal in 
each and every case, such as was granted by Solon to a regu- 
larly constituted court of appeal. But Aristotle’s words do 
not mean that the Areopagus could not, in the exercise of 
its function as guardian of the laws, nullify or reverse the 
decision of a magistrate who had failed to observe the law. 
The only difference between annual magistrates and other 
rulers, such as kings and tyrants, lies in the full responsibility 
of the former. The substitution of annual magistrates for 
the life-tenure kingship in Athens meant that the magistrates 
were fully responsible to the sovereign body in the state, viz., 
the Areopagus. There is no indication that the aristocracy 
had developed an elaborate procedure of accounting like the 
democratic εὔθυνα ; but even if the means of insuring responsi- 
bility of magistrates for their official acts were less formal, we 
may be certain they were not less effective. 

The language of Aristotle further indicates that the Areop- 
agus dealt with offenders contra bonos mores. To the same 
effect is the statement of Isocrates that the early Athenians 


1 This was always a prime concern of all ancient legislators. 


2 Ath. Pol. i. 5: κύριοι δ᾽ ἦσαν καὶ τὰς δίκας αὐτοτελεῖς κρίνειν καὶ οὐχ ὥσπερ 
νῦν προανακρίνειν. 
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gave the Areopagus the task of insuring good behavior on 
the part of the citizens.’ For the more effective carrying-out 
of this purpose the city was distributed by wards (κῶμαι) 
and the country by demes. The Areopagites inspected the 
life of each citizen and brought the disorderly (ἀκοσμοῦντες) 
before the council. Some the council warned, some it threat- 
ened, and others it punished suitably. This is a rather fanci- 
ful picture, but it reflects the traditional view that the Are- 
opagus exercised censorial powers. But the Areopagus was 
more than a censor morum; it was a criminal court. There 
are no records of its activities in this capacity except in the 
amnesty law where it is mentioned, according to the most 
natural interpretation, as the court which tried those who 
attempted to establish tyranny.” It was undoubtedly the 
court that dealt with treason and other crimes that endan- 
gered the safety of the state. 

The Areopagus, then, ‘is nothing more than the old aristo- 
cratic senate which developed out of the Council of Elders 
of the Homeric age. Its twofold function, judicial and po- 
litical, is quite in accord with the system in vogue in other 
states. For example, the Council of Elders in Crete, com- 
posed of those who had held the office of κόσμος, acted both 
as a council of state and asa court. At Sparta, the Gerousia, 
the main function of which was political, was also a court 
which dealt with criminal cases.‘ 

A discussion of the Areopagus inevitably involves an ex- 
amination of the identity and institution of the ephetae, who 
tried cases of homicide in the Palladium, the Delphinium, 
and in Phreatto. The question of the origin of this body and 

τ Areop., 46: ἀλλὰ διελόμενοι τὴν μὲν πόλιν κατὰ κώμας, THY δὲ χώραν κατὰ 
δήμους, ἐθεώρουν τὸν βίον τὸν ἑκάστου, καὶ τοὺς ἀκοσμοῦντας ἀνῆγον εἰς τὴν βουλήν. ἡ δὲ 
τοὺς μὲν ἐνουθέτει, τοῖς δ᾽ ἠπείλει, τοὺς δ᾽ ὡς προσῆκεν ἐκόλαζεν. For the use of com- 
mittees by the Areopagus, cf. infra, p. 258. 


2 Lipsius, op. cit. pp. 23 and 33, has a different view of the amnesty law (cf. 
infra, p. 106). De Sanctis, op. cit., p. 149, takes the correct view of the Areopagus 
in the amnesty law. 


3 Cf. Gilbert, Griechische Staatsaltertiimer, 11, 221. 
4 Cf. Gilbert, Constitutional Antiquities, Ὁ. 80. 
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its relation to the Areopagus presents peculiar difficulties Bes 
cause of the meager ancient evidence on the subject.* An 
ancient source mentions an age qualification according to 
which the ephetae were required to be above fifty years of 
age.2 There are examples of preference being given to 
men over fifty years of age, in view of which some scholars 
have accepted the fifty-year requirement in the case of the 
ephetae. An example of the fifty-year qualification is found 
in a law of Solon which gave precedence in speaking before 
the assembly to those who had passed this age.3 It is claimed, 
also, that men over fifty years of age were preferred as am- 
bassadors.4 In view of the fact that there was no such quali- 
fication for members of the Areopagus who tried the most 
serious homicide cases, it 1s quite unlikely that there was 
such a requirement in the case of the ephetae who sat in the 
minor homicide courts. The age qualification occurs only 
in two late lexicographers. In all probability it is the result 
of confusion with the number of the ephetae, which is indubi- 
tably established for the time of Draco as fifty-one.’ When 

On the ephetae, cf. Lange, “Die Epheten und der Areopag vor Solon,” 
Abhand. 4. sachs. Gesellschaft d. Wissen., 1874, pp. 178 ff.; Philippi, Der Areopag und 
die Epheten; De Sanctis, op. cit., pp. 169 ff.; Busolt-Swoboda, Staatskunde, pp. 803 
ff.; Gilbert, Bettrage, pp. 491 ff.; Miller, article “Ephetai” in Pauly-Wissowa; 
Lipsius, op. cit., p. 15; Treston, op. cit., pp. 263 ff.; Glotz, Solidurité, pp. 299 ff.; 
Myres, op. cit., p. 227; Vinogradoff, op. cit., pp. 187 ff. 


2 Suidas and Photius, 5.0. ἄνδρες ὑπὲρ ν΄’ ἔτη γεγονότες καὶ ἄριστα βεβιωκέναι 
ὑπόληψιν ἔχοντες οἱ καὶ τὰς φονικὰς δίκας ἔκρινον. 


3 Aeschines Tim. xxili: τίς ἀγορεύειν βούλεται τῶν ὑπὲρ πεντήκοντα ἔτη γεγονότων. 
Cf. Ctesiph. iv; Gilbert, Constitutional Antiquities, p. 294. 


4 Plutarch Pericles, xvii; CIA τ. 40. 17. Poland, De legationibus Graecorum 
publicis, p. 52, contends that there was once a law forbidding men to be sent on 
embassies who were not at least fifty years of age, but that the law early fell into 
disuse. Krech, De Crateri ψηφισμάτων συναγωγῇ, p. 36, n. 48, believes that there 
never was such a law, but that it was customary to send the older men on such 
missions. If there had been a law to this effect, there would be no reason for the 
inclusion of the age specification in the inscription. 


5 CIA i. 61. Zonaras, p. 926, erroneously gives the number as eighty. There 
is no known historical reason for the number fifty-one, and the attempts to explain 
it have been many and ingenious. Lange, op. cit., pp. 204 ff., believes that the Are- 
opagus was composed of fifteen men from each of the four pre-Cleisthenean tribes 
and that the ephetae consisted of the same body minus the nine archons. Miiller 
(Introduction to Aeschylus’ Eumenides) suggested that the number included five 
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once confusion arose, comparison with other age qualifica- 
tions would tend to confirm it. 

Quite a simple and natural explanation of the origin of 
the ephetae lies ready to hand. The ephetae were really a 
commission of the Areopagus. The odd number at once sug- 
gests the analogy of the later popular courts of two hundred 
and one and of five hundred and one." The tendency of in- 
stitutions to persist in more or less modified form, even when 
political conditions are fundamentally changed, points in the 
same direction. The ephetae are the prototype of the popu- 
lar courts. The odd number is intended to prevent a tie. It 
is uncertain whether the archon basileus was one of the fifty- 
one ephetae or whether he merely acted as the presiding 
officer. In favor of the former view it may be argued that, 
since he voted in the Areopagus, he voted in the courts of 
the ephetae also. It cannot be assumed that he voted in ad- 
dition to the fifty-one ephetae, for that would have destroyed 
the old number. If he voted at all, it was as an ephetes. On 
the other side it may be argued that as the chairman of the 
popular courts did not vote, so the archon basileus did not 
vote in the ephetic courts. The sharp distinction made be- 
tween the archon basileus and the ephetae in the Draconian 
code has led many to believe that he was not an ephetes. 

A fragment of Philochorus also suggests that the ephetae 
were recruited from the Areopagus. 

ἐκ γὰρ τῶν ἐννέα καθισταμένων ἀρχόντων ᾿Αθήνησι τοὺς ᾿Αρεοπαγίτας 
ἔδει συνεστάναι δικαστάς, ὥς φησιν ᾿Ανδροτίων ἐν δευτέρᾳ τῶν ᾿Ατθίδων᾽" 
ὕστερον δὲ πλειόνων γέγονεν ἡ ἐξ ᾿Αρείου πάγου βουλή τουτέστιν ἐξ 


from each of the Cleisthenean tribes with the addition of the archon basileus. Schoe- 
mann, Antig. jr. publ., p. 171, advanced the theory that the ephetae were a combina- 
tion of twelve men chosen from each of the four pre-Cleisthenean tribes, and three 
exegetae. A variation of Schoemann’s theory is a substitution of the archon basileus 
and his two paredroi for the exegetae. The attempt to identify the ephetae with the 
naucraroi has met with slight approval. 


τ Headlam, Class. Review, VI, 252 and 297, suggests that the court of the fifty- 
one ephetae must have been the model for the later popular courts with panels of 
odd numbers. Neither Headlam himself nor subsequent writers recognized the 
importance of the suggestion for the solution of the much vexed question of the in- 
stitution of the ephetae. Cf. Wilamowitz, Aristoteles und Athen, 1, 251, n. 137; 
Gilbert, Griechische Staatsaltertiimer, 1, 137, n. 1. 


100 THE ADMINISTRATION OF JUSTICE 


ἀνδρῶν περιφανεστέρων πεντήκοντα Kal ἑνός. Οὐ παντὸς ἀνδρὸς ἦν εἰς τὴν 
ἐξ ᾿Αρείου πάγου βουλὴν τελεῖν᾽ ἀλλ᾽ οἱ παρ᾽ ᾿Αθηναίοις πρωτεύοντες ἔν 
τε γένει καὶ πλούτῳ καὶ βίῳ χρηστῷ, κ.τ.λ. 

It is obvious that Androtion, knowing the original number of 
ephetae, who in his time had of course been replaced by dicas- 
tic courts, thought that the membership of the Areopagus 
was fifty-one; and it is also obvious that he was, in this pas- 
sage, making an attempt to distinguish between the ephetae 
(1.€., τοὺς ᾿Αρεοπαγίτας δικαστάς) and the Council of the Are- 
opagus. At any rate, the passage indicates that Androtion 
considered the ἐφέται Areopagites.? 

The ephetae could not continue to be a single group of 
fifty-one specific individuals. Owing to possible illness, if for 
no other reason, there could be no assurance that any body 
of fifty-one men would always be available for service when 
required, if, indeed, an odd number was always required. 
The only means of assuring the attendance of the full com- 
plement of fifty-one would be to draw them from a larger 
body as need arose. Obviously this group was the Areopagus. 
Some confirmation of this is to be found in a statement of 
Pollux, to the effect that before Solon the ephetae sat in the 
Areopagus: ἐδίκαζον δὲ τοῖς ἐφ᾽ αἵματι διωκομένοις ἐν τοῖς 
πέντε δικαστηρίοις.. Pollux’ error in regard to the Areopagus 
is quite natural if the ephetae were drawn from the member- 
ship of the Areopagus. As to the method of selection, there 


? FAG. (ed. Miller), I, 394. 


2 Headlam, op. cit., p. 251, considers that the passage makes a clear distinction 
between ᾿Αρεοπαγῖται δικασταί and ἡ ἐξ ’Apelov πάγου βουλή. The ἐφέται would be the 
πεντήκοντα καὶ εἷς, and these were taken from the ex-archons. The ἐφέται were 
not identical with the council. Freeman, op. cit., p. 53, follows Headlam and says: 
“According to Androtion they [the ephetae] were chosen from ex-archons, that is, 
from the Areopagus.”” Freeman fails to note that the theory that the ephetae were 
really commissions of the Areopagus, which had been hinted at by Headlam, was 
developed by Gertrude Smith, The Administration of Fustice from Hesiod to Solon, 
p. 17. Cf. 5. B. Smith, “The Establishment of the Public Courts at Athens,”’ 
TAPA, LVI, 110. In Treston’s opinion (op. cit., pp. 269 ff.) the pre-Solonian 
Areopagus was not really distinguishable from the ephetae. ae tea 


3 If the law providing for acquittal in case the vote was even was in force, an 
odd number could be dispensed with on occasion. Cf. infra, p. 239. 

4 Pollux viii. 125. The five homicide courts were the Areopagus, the Palladium, 
the Delphinium, in Phreatto, and the Prytaneum. 
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can be little doubt that it was by lot, which was often em- 
ployed in oligarchic constitutions.’ 

The etymologies of ἐφέτης commonly given do not support 
this interpretation.2 Another derivation—from ἐφίεσθαι--- 
may be suggested. If the word be understood in the passive 
sense, it can mean “‘men sent out as a commission” from a 
larger body. There may be some difficulty in understanding 
the word passively, since nouns in -rns, denoting agent, are 
regularly active in force. It is not impossible, however, that 
the noun should have come from the verbal in -ros and that 
under the influence of names of other officials ending in -rns, 
it was changed by analogy from ἔφετος to ἐφέτης. This ex- 
planation of the word is supported by the word ἀφέτης, which 
1s used passively of a freed slave.3 

References to a class qualification are found in the pas- 
sages quoted from Pollux and Androtion. Possibly Pollux 
derived his statement that they were chosen ἀριστίνδην, 


* The membership of the ephetae could have been varied from time to time, 
for the number of Areopagites must regularly have been more than two hundred. 


Ciro Beomith: op) cit.) pr 1 1..,}.: 50. 


The word occurs in the sense of chief in Aeschylus’ Persae, 79; but this is 
of no assistance here. Pollux regarded the ephetae as a court of appeal, thus deriv- 
ing the name from ἐφέσιμος. This description of the court Lipsius pronounces im- 
possible both linguistically and on the ground of the facts in the case (op. cit., 
p- 15, ἢ. 52). He himself derives the word from ἐφίεσθαι (connected with ἐφετμή) 
and defines it as Anzeiger des Rechts, equivalent apparently to the later ἐξηγητής. 
Schoemann much earlier had claimed this same etymology for the word, but ex- 
plained it as their determination of how the accused was to be dealt with in individ- 
ual cases (De Areopago et ephetis, pp. 7 f.). But Philippi has shown that such a name 
might apply equally well to any college of judges (Der Areopag und die Epheten, 
p-213). He himself accepts Lange’s explanation (De ephetarum Atheniensium nomine, 
pp. 11 ff.) that the word is a compound of ἐπί and éraus, i.e., “representatives of 
the citizens standing in the condition of relationship to one another.”’ According 
to this view, however, they would constitute an administrative council as well as 
a homicide court, which was not the case. There is no evidence that as ephetae 
they had any functions aside from their activity as a homicide court. De Sanctis’ 
view that they had to do with granting permission for religious purification is not 
deserving of serious consideration (op. cit., pp. τόρ f.). Ledl, op. cit., pp. 335 ἔν, 
derives the word from ἐφιέναι in the sense that the ephetae permit an objection of 
the defendant to the plaintiff’s conception of the act; i.e., they determine whether 
he shall be tried on a charge of murder or involuntary or justifiable homicide. 


3 Athenaeus, 271 F: Μύρων δὲ ὁ Πριηνεὺς ἐν δευτέρῳ Μεσσηνιακῶν πολλάκις, 
φησίν, ἠλευθέρωσαν Λακεδαιμόνιοι δούλους καὶ ods μὲν ἀφέτας ἐκάλεσαν, κ.τ.λ. 
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from the law of Draco.* But if this is the case, he has mis- 
interpreted the law: τούτους δὲ of πεντήκοντα Kal εἷς ἀριστίνδην 
αἱρείσθων. The word ἀριστίνδην refers not to the class from 
which the ephetae were chosen but to that from which 
they were to choose a certain number of phratry members. 
If Pollux’ statement be accepted at its face value, it can only 
be understood to mean that the institution came into exist- 
ence before the zouveaux riches were included in the aristoc- 
racy. But the zouveaux riches before the time of Draco were 
eligible for magistracies. Hence, they could not be excluded 
from the Areopagus. The explanation must be that the old 
qualification continued to be used after the nouveaux riches 
were admitted to office, but was understood to include all 
members of the aristocracy whether by wealth or by birth. 

There are no means of determining whether a fresh group 
of ephetae was drawn for each case or whether others were 
selected to fill the gaps due to death, illness, or other causes, 
leaving the personnel the same as far as possible. The anal- 
ogy of the popular courts does not help. The practice differed 
at different periods.? 

According to Plutarch, the Alcmaeonidae who were in- 
volved in the curse of Cylon were tried by a court of three 
hundred selected from the aristocracy. This has led to the 
belief on the part of some scholars that there was in Athens 
a second council, composed of three hundred members.* But 
there is no evidence whatever for any further activity on the 
part of such a body, and it is much more plausible to sup- 
pose that a special court was provided for this very impor- 
tant case.s Vinogradoff says, “In a sense the tribunal of the 

‘Pollux vill. 125: ἐφέται τὸν μὲν ἄριθμον els καὶ πεντήκοντα, Δράκων δ᾽ αὐτοὺς 
κατέστησεν ἀριστίνδην αἱρεθέντας. 

4 Cf. Lipsius, op. cit., pp. 137 f. Cf. infra, p. 242: 

3 Solon, xii. 4Cf. Philippi, op. cit., pp. 240 ff. 

5 Cf. Wilamowitz, op. cit., II, 55: ‘“Schliesslich erzwang die Gemeinde doch 
eine Abrechnung; aber sie geschah bereits durch ein grosses Ausnahmegericht von 
300 Standesgenossen.”’ Cf. the boulé of the partisans of Isagoras which Cleomenes 
tried to establish in a later attack on the Alcmaeonidae at Athens (Herodotus v. 


72). It also consisted of three hundred members. Cf. Sandys, Aristotle’s Constitu- 
tion of Athens, p. τ. 
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300 representatives of the Eupatrid clans (ἀριστίνδην αἱρεθέντες) 
may be said to have been an enlarged and extraordinary 
commission of Ephetae appointed to try the accomplices 
of Kylon or their slayers.”* The Areopagus could hardly 
have been large enough to make up such a court even if it 
were included entire, and Vinogradoff’s statement can be 
true only in the sense that to certain representatives of the 
Areopagus were added other eupatrids to bring the number 
up to three hundred. 

The earliest mention of the ephetae occurs in the homicide 
laws of Draco. Both this document and the amnesty law of 
Solon? show that the distinction between different kinds of 
homicide was drawn and that the five courts existed at least 
as early as Draco’s time, for the purpose of dealing with the 
different types of homicide. Pollux attributes the institu- 
tion of the ephetae to Draco; but because Draco was the 
first to codify the laws, much was attributed to him which 
undoubtedly corresponds with earlier practice. This was 
probably the case with the ephetae. Their antiquity 1s at- 
tested by the archaic nature of the courts in which they sat. 
The desirability of recognizing extenuating circumstances 
and of differentiating the various types of homicide was in 
all probability a motive for state intervention. Religion was 
another factor which led to the intervention of the state. 
As soon as the idea was conceived that homicide involved 
pollution, the slayer was regarded as a public menace and 
society took measures to rid itself of his presence, provided 
the family refused to act.4 The development was possibly 
as follows: homicides who had slain unintentionally or who 
felt that their acts were justifiable began to resort to temples 
for refuge or purification and claimed protection on these 
grounds; but as litigation and political activity increased, it 


ΤΟ efi, Ὁ 181. 2 Plutarch Solon, xix, quoted infra, p. 105. 
3 Pollux vill. 125. 


4Cf. supra, pp. 53 ff. Cf. Glotz, Solidarité, pp. 227 ff.; Gilbert, Beitrdge, pp. 
608 ff. Treston, op. cit., p. 263, connects the institution of the various Athenian 
homicide courts with the synoecism of Attica. Cf. Myres, op. cit., p. 108, who 
attributes state control in homicide to the development of the polis. 


104 THE ADMINISTRATION OF JUSTICE 


was not convenient to assemble the whole senate for each 
one of these cases. So while the whole body sat on the most 
important homicide cases—that is, murder—they drafted 
᾿ sections from their own number to deal with the less impor- 
tant cases." It would be natural to try the suppliants on the 
spot. Hence the committee would try the case where the 
suppliant had taken refuge. This is obviously what Photius 
means when he describes the ephetae as ἄνδρες οἵτινες 
περιιόντες ἐδίκαζον. Just as in later times each heliastic court 
represented the whole body of dicasts, so the ephetae repre- 
sented the Areopagus. A passage from Photius describing 
the ephetae as ἄριστα βεβιωκέναι ὑπόληψιν ἔχοντες Supports 
this view. As members of the Areopagus they would be 
ex-archons, and as such would have passed a successful doki- 
masia and audit before their admission. Therefore the de- 
scription may be accepted as it stands rather than as a per- 
version of Pollux’ ἀριστίνδην, as it is usually understood. 

The chief evidence for the functioning of the Prytaneum 
—the fifth homicide court—in pre-Solonian Athens occurs in 
the so-called “amnesty law’ which was passed prior to the 
introduction of Solon’s reforms. From the text of the amnes- 
ty law which was re-enacted after the battle of Aegospotami 
in 405 B.C., as it appears in the decree of Patrocleides, and 
from the Solonian amnesty law, as it is found in Plutarch, 
it is possible to determine with reasonable certainty the origi- 
nal text of the law. The decree of Patrocleides contains the 
following provision: 


3 


πλὴν ὁπόσα ἐν στήλαις γέγραπται τῶν μὴ ἐνθάδε μεινάντων, ἢ ἐ 
3 , la 3\ lay ’ a“ 94“, 3 , 4. , . , * « \ 
Αρείου πάγου ἢ τῶν ἐφετῶν ἢ Ex IIpuraveiou ἢ Δελφινίου ἐδικάσθη ἢ ὑπὸ 
τῶν βασιλέων, ἢ ἐπὶ φόνῳ τίς ἐστι φυγὴ ἢ θάνατος κατεγνώσθη ἢ σφαγεῦσιν 
ἢ Tupavvois.4 


This law is expressly said to be a replica of the amnesty law 

which was passed on the eve of the Persian War. The latter 
* There could be different sections, but not concurrent sessions, since the pres- 

ence of the archon basileus was required at each session of each of these courts. 


2 §.v. ἐφέται. The passage is thus quite intelligible.and there is no need to 
emend περιιόντες to π΄ ὄντες, in accordance with Zonaras’ account of the number. 
Cf. supra, p. 98. 


3 Cf. Meyer, Geschichte des Altertums, 11, 579. 4 Andocides 1. 78. 
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was undoubtedly a repetition of the Solonian law. Plutarch’s 
version of the Solonian law is as follows: 


ἐπιτίμους εἶναι πλὴν ὅσοι ἐξ ᾿Αρείου πάγου ἢ ὅσοι ἐκ τῶν ἐφετῶν ἢ ἐκ 
πρυτανείου καταδικασθέντες ὑπὸ τῶν βασιλέων ἐπὶ φόνῳ ἢ σφαγαῖσιν ἢ 
ἐπὶ τυραννίδι ἔφευγον ὅτε ὁ θεσμὸς ἐφάνη ὅδε." 


The three laws were substantially the same. The following 
may be suggested as the correct text of the provision in 
question: 


λὴ «- ’ > nr Ud la) \ ᾽ θάἀδ 4 v\ ᾽ 
πλὴν ὁπόσα ἐν στήλαις γέγραπται τῶν μὴ ἐνθάδε μεινάντων, ἢ ἐξ 
᾿Αρείου πάγου ἢ τῶν ἐφετῶν ἢ ἐκ πρυτανείου ἐδικάσθη ὑπὸ τῶν βασιλέων, 


\ 


ἢ ἐπὶ φόνῳ Tis ἐστι φυγὴ ἢ θάνατος κατεγνώσθη ἢ σφαγεῦσιν ἢ τυράννοις." 
It may be translated: 


Except whatever names have been written on stelae of those who have 
not remained here or those upon whom sentence has been passed by the 
Areopagus or the Ephetae or the Prytanéum under the chairmanship of 
the kings, that is to say, if a verdict of exile or death has been rendered for 
murder, manslaughter or tyranny. 


There is obviously reference to the Areopagus acting as a 
murder court,? while the phrase ἐκ τῶν ἐφετῶν refers to the 
three courts—the Palladium, the Delphinium, and in Phre- 
atto in which the judges were the fifty-one ephetae. In the 
time of Andocides the words could not have been understood 
otherwise. The chief problem in interpreting the law lies in 
determining the functions and composition of the court called 


1 Solon, xix. It is in accordance with the practice of ancient writers not to 
quote a document verbatim, but to give the substance of it in language which con- 
forms to their own style. Plutarch is no exception to this rule. Cf. Flickinger, 
Plutarch as a Source of Information on the Greek Theatre, pp. 10 ff. It is probable, 
then, that the passage in Andocides is an actual quotation of the law, while the words 
of Plutarch, as appears from the context, are in the nature of an exegetical para- 
phrase rather than a reproduction of the exact text of the law. 


2 For the reasons for the departures from the text of Andocides, cf. Gertrude 
Smith, “The Prytaneum in the Athenian Amnesty Law,” Class. Philol., XVI, 346 
ff. ἢ Δελφινίου, being included in τῶν ἐφετῶν, is undoubtedly a gloss and should 
therefore be omitted, while the # preceding ὑπό was probably occasioned by the 
rough breathing. 


3 It has been shown, supra, p. 88, that the Areopagus was functioning all through 
the pre-Solonian period. Plutarch’s statement that no Areopagus existed before 
Solon’s time occasioned much of the discussion about that body. For the question 
as to whether Plutarch had read the 4th. Pol., compare G. H. Stevenson, “Ancient 
Historians and Their Sources,” Four. Philol., XXXV, 219 ff. 
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Prytaneum.. Three theories have been advanced. The first 
is based mainly on the order of words. The first offenses 
(φόνος and σφαγή) were naturally assigned to the first-named 
judicial bodies, the Areopagus and the ephetae. The Pryt- 
aneum alone, then, is left as the tribunal which dealt with 
tyrants. The statement of Herodotus" that at the time of 
the Cylonian rebellion the prytaneis of the naucraries were 
in charge of affairs at Athens has given rise to the view 
that the Prytaneum court was composed of these prytaneis, 
who exercised judicial functions in the extraordinary case of 
a revolution, although they were ordinarily an administra- 
tive body. Meyer is the most vigorous exponent of this 
theory. 

Freilich stand ihnen [the Areopagites] als Gegengewicht der Rath im 
Prytaneion gegentiber, der aus den Vorstehern der 48 Naukrarien, der 
Unterabtheilungen der Phylen, mit den Phylenkénigen an der Spitze, 
gebildet war. Ihm prasidirte, wie es scheint, in der Regel der Archon, der 


im Prytaneion sein Amtslocal hatte (Arist. 4th. Pol. iii. 5), bei Gerichts- 
sitzungen aber der Konig.? 


He regards this council as identical with the prytaneis men- 
tioned by Herodotus and also with the court of the Prytaneum 
mentioned in the amnesty law. But, even if Herodotus’ 
statement is accepted, there is no evidence that the prytaneis 
of the naucraries acted as a judicial body. The adherents of 
Cylon were to have undergone trial, but there is not the 
slightest evidence that Herodotus meant that the prytaneis 
of the naucraries were to act as their judges.3 

Another group of scholars likewise hold that cases of trea- 
son came before a court at the Prytaneum. But this court 
they maintain to have been composed of the nine archons. 
Lipsius insists that the nine archons would form a natural 
body for dealing with political offenses.4 In his opinion it 


* Herodotus v. 71. 

2 Geschichte des Altertums, Il, 354 ff. Cf. Schdll, “Die Speisung im Prytaneion 
zu Athen,” Hermes, VI, 21; Miller, Eumenides, p.157,n.13. Gilbert, Constitutional 
Antiquities, p. 123, n. 2 (cf. p. 125), identifies the judges of the Prytaneum court 
with the prytaneis or standing committee of Draco’s new council. 

3 For the discussion of the naucraroi and the correctness of Herodotus’ state- 
ment, cf. infra, pp. 129 ff. 


4 Op. cit., p. 24. Cf. Philippi, op. cit., pp. pay and Lange, op. cit., pp. 223 ff. 
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was probably not an extraordinary, but a permanent, court. 
There is no evidence, however, that the archons acted in a 
body as a court on any occasion. Thucydides’ language in 
describing the affair of Cylon does not imply any trial at all. 

ἀναστήσαντες δὲ αὐτοὺς οἱ τῶν ᾿Αθηναίων ἐ ἐπιτετραμμένοι τὴν φυλακήν, 
ὡς ἑώρων ἀποθνήσκοντας ἐν τῷ ἱερῷ, ἐφ᾽ ᾧ μηδὲν κακὸν ποιήσουσιν, ἀπα- 
γαγόντες ἀπέκτειναν" καθεζομένους δέ τινας καὶ ἐπὶ τῶν σεμνῶν θεῶν τοῖς 
βωμοῖς ἐν τῇ παρόδῳ ἀπεχρήσαντο.ἷ 

Busolt advanced the theory that the Prytaneum here 
mentioned was composed, as in later times, of the king archon 
and the phylobasileis, but that in early times this court was 
an important state court which tried serious political cases, 
including attempts at tyranny. He explains the reappear- 
ance of the reference to this function of the court in the de- 
cree of Patrocleides as merely a formal repetition, inasmuch 
as at that time (404 B.c.) such cases came before the popular 
assembly or before a popular court.? Only in the pre-Solo- 
nian period did it have such extensive powers, while by the 
fourth century it had become a sham court (Scheingericht). 
Busolt is undoubtedly correct in maintaining that the Pryt- 
aneum of the amnesty law is the court which in the time of 
Aristotle sat in Judgment on unknown murderers, animals, 
and inanimate objects which had caused the death of human 
beings.3 There is no trace of a court called Prytaneum other 
than this court of the phylobasileis and the king archon. 
Busolt is also correct in supposing that, although in histort- 
cal times it had become a purely ceremonial court, concerned 
only with homicide, yet originally it had been an important 
state court.4 The diminution in its powers antedates the 
legislation of Draco, its important functions having been 
turned over to the Areopagus. That the law of Solon should 
refer back to the distant period when this court was promi- 
nent seems quite unlikely. Furthermore, homicide is the 
chief topic of the passage under discussion. 

Of the five Athenian homicide courts, four are mentioned 


ἘΠ 170 2 Staatskunde, p. 793. 


3 Cf. Lelyveld, De infamia iure Attico commentatio, pp. ς7 ff.; Verdam, De 
senatu Areopagitico, pp. 18 ff. 


4 Cf. supra, p. 64, and infra, Ὁ. 117. 
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in the amnesty law either directly or by implication—the 
Areopagus and the three ephetic courts. In this context the 
Prytaneum must be the fifth homicide court. No legislator 
subsequent to Draco would, in a list of homicide courts, 
mention the Prytaneum, meaning some other court of the 
same name but different functions and possibly a different 
personnel, without distinguishing it specifically from the 
homicide court. Furthermore, the Prytaneum could not 
reasonably be omitted from a provision which excluded all 
homicides from the benefits of the amnesty, for it dealt with 
unknown murderers who constituted a not unimportant 
category of homicides. 

No more serious political crime could be committed in 
a Greek community than an attempt to establish a tyranny. 
The Cylon incident shows, if proof is required, that the 
Athenians had the normal Greek attitude toward subverters 
of the government. It is futile to imagine that such a crime 
could be dealt with by any but the most authoritative body 
in the city. According to Aristotle, in the early period this 
body was the Areopagus: 

The Council of the Areopagus had as its constitutionally assigned duty 
the protection of the laws; but in point of fact it administered the greater 


and most important part of the government, and inflicted personal pun- 
ishments and fines summarily upon all who misbehaved themselves." 


Apparently, all criminal matters were in the hands of the 
Areopagus. Aristotle says that the Areopagus in the time 
of Solon dealt with those who tried to overthrow the govern- 
ment: 


Solon assigned to the Areopagus the duty of superintending the laws 
so that it continued as before to be the guardian of the constitution in gen- 
eral. It kept watch over the citizens in all the most important matters 
and corrected offenders, having full power to inflict either fines or personal 
punishment. The money received in fines it brought up into the Acropolis 
without assigning the reason for the punishment. It also tried those who 
conspired for the overthrow of the state, Solon having enacted a process 
of impeachment to deal with such offenders.’ 


τ Ath. Pol. iti. 6 (Kenyon’s translation). The passage refers to the period before 
the time of Draco. 


2 Thid., viii. 4. 
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In 462 B.c., according to the account given by Aristotle, 
Themistocles expected to be tried for treason before the 
Areopagus.* This expectation furnished the motive for his 
participation in the overthrow of the power of the Areop- 
agus.? After the Battle of Chaeronea the Areopagus ar- 
rested and put to death (λαβοῦσα ἀπέκτεινε) political wrong- 
doers. If, then, as seems beyond question, the Areopagus 
dealt with subverters of the established order, there is no 
need to posit a court at the Prytaneum other than the homi- 
cide court. Would-be tyrants were tried by the Areopagus.‘ 

Several theories have been advanced with regard to the 
identity of ‘“‘the kings.’’ Some scholars have construed the 
phrase ὑπὸ τῶν βασιλέων solely with ἐκ πρυτανείου and hold 
that it has no reference to the other courts named.5 Accord- 
ing to this interpretation, the reference is to the king archon 
and the phylobasileis who composed the ceremonial court 
of the Prytaneum.® Justification for this view is found in the 
language of the homicide laws of Draco, where τοὺς βασιλέας 
refers to the king archon and the phylobasileis in activities 
outside the Prytaneum court.’ 

The amnesty law, then, specifies those wrongdoers who 


τ 7614., χχν. 


2 Compare the reference to this story in the argument to the 4reopagiticus of 
Isocrates in the Didot edition of the Oratores Attici, II. 484. 


3 Lycurgus Con. Leocratem, 52. 


4 Vinogradoff, op. cit., p. 181: ““The duty of prosecuting persons conspiring to 
obtain tyranny was entrusted to the Areiopagus by the decree of Patrocleides in 405 
B.c.”” He says that the presiding judge in such trials was the king archon. 


5 Cf. Verdam, op. cit. 


6 Ath. Pol., \vii. Sauppe offers a very curious explanation of the kings. The 
phylobasileis must be understood, who had jurisdiction over involuntary homi- 
cide. This crime was judged in the Palladium. Therefore, since no mention is made 
of the Palladium either in the law of Solon or in the decree of 404 B.c., the phrase 
must refer to the Palladium, and the following words, ἐπὲ φόνῳ τίς ἐστι φυγή, apply to 
involuntary homicide. In order to make this explanation plausible, Sauppe retains 
ἢ before ὑπὸ τῶν βασιλέων and deletes ἤ before ἐπὶ φόνῳ. The remainder of the 
decree refers to decisions made by the heliastic courts concerning civil strife and 
would-be tyrants. Symbolae ad emendandos oratores atticos additae sunt (Gottingen, 


1874). 


7 Cf. infra, p. 118. In the Draconian code the reference to the group is to its 
capacity as an advisory body in the investigation preliminary to a homicide trial. 
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are to be excluded from reinstatement because they have 
been exiled by any one of the five homicide courts for hom1- 
cide or by the Areopagus for an attempt on the government. 
The Areopagus is thus mentioned in two capacities, as a 
homicide tribunal and as the court before which a grave po- 
litical offense was tried.’ 

The situation with regard to the homicide courts in pre- 
Solonian Athens may then be summarized as follows: At 
the Areopagus were heard trials for murder and also, in later 
times at least, for malicious wounding and for arson.” The 
fifty-one ephetai sat in the Palladium, which tried unpre- 
meditated homicide; in the Delphinium, where cases of justi- 
fiable homicide were tried; and in Phreatto, a court which 
sat to try for premeditated homicide men who were already 
in exile for unpremeditated homicide. The fifth homicide 
court, the Prytaneum, dealt with unknown murderers, ani- 
mals, and inanimate objects which had caused the death of 
human beings. This ceremonial court was composed of the 
king archon and the phylobasileis.3 

The laws of Draco dealing with homicide constitute the 
main source of our information regarding practice and pro- 
cedure in Athenian homicide courts during, and previous to, 
the time of Draco. Practically nothing is known about Dra- 

1Stahl, Rhein. Mus., XLVI (1891), 250, 481, contended that the Areopagites 
judged cases of tyranny, but for this purpose sat in the Prytaneum. Verdam, op. cit., 
took exception to this view and saw in the mention of the Areopagus merely a court 


which sat at the Areopagus for the trial of a political offense. In his opinion there 
is no reference to the Areopagus as a murder court. 


? Aristotle 4th. Pol., lvii; Pollux viii. 117-20. 


3 Ancient writers attempted to date the institution of these various courts. 
Pausanias (i. 28. 8 ff.) places the institution of the Palladium at the time of the 
return of the Trojan heroes from Troy, the institution of the Delphinium at the time 
of Theseus in connection with the slaying of Pallas and his sons, the institution of 
the court in Phreatto to the time when Teucer defended himself against the charge 
of slaying Ajax, and the Prytaneum he regards as originating in the ceremonial 
act of judging the ax which was used to slay the bull at the altar of Zeus Polieus. 
In vi. 11. 6, however, Pausanias, in describing the action taken by the Thasians 
against the statue of Theagenes which fell on a man with fatal results, seems to 
attribute the institution of the Prytaneum to Draco, who in his homicide laws made 
the provision that an inanimate object which caused the death of a person should 
be cast beyond the borders. Pausanias doubtless realized that Draco was putting 
an existing practice into writing. 
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co’s laws except those concerning homicide. This is due to 
the fact that, although Draco made a complete code which 
was in use until the reforms of Solon, Solon repealed all but 
the homicide laws.' These continued in use and were revised 
and republished in 409-408 B.c. Owing to their close con- 
nection with religion and the well-known religious conserva- 
tism of the Athenians, it is fairly certain that only such modi- 
fications were made as were necessary to adapt them to the 
changed judicial system. The inscription is badly mutilated; 
but with the aid of passages from Demosthenes’ a tolerably 
certain restoration of the major part of the inscription has 
been achieved. The sections of the code dealing with un- 
premeditated and justifiable homicide, as restored, are so 
complete that the procedure can be followed from accusation 
to verdict. 

Draco, to a large measure, was simply reducing to writing 
the practices that prevailed in Athens in his own time.’ This 
is shown by the omission from his code of certain essential 
matters. For example, he fails to indicate the nature and 
purpose of the oath taken by the relatives of the deceased 
when they started the prosecution. This oath must already 

have been in use. His omission of the formula of the inter- 
) τ Aristotle, 4th. Pol. vii. τ. Cauer in 1889 (“Uber die Gesetzgebung Drakons”’ 
Verhanal. der go. Philol. Vers. zu Gérlitz [18g0]) limited Draco’s work to the homi- 
cide laws. Linforth, Solon the Athenian, p. 276, follows this theory. Some scholars, 
on the other hand, consider Draco a wholly legendary name to which the work of 
the thesmothetae was attached. Garofalo, Les Νόμοι de Dracon. Cf. Glotz, Soli- 
darité, p. 301, n. 2. 

ΙΧ Σ 28. 375/44) 515) 1, 00: xis]. 

3 CIA i, 61; Dareste, Haussoullier, Reinach, Recueil des inscriptions juridiques 
grecques, II (No. 21), 1; Michel, Recueil, No. 78; Dittenberger, Sy/loge, No. 52; 
Roberts-Gardner, Introduction to Greek Epigraphy, 11, 25; Kohler, Hermes, I, Ὁ. 
27; Philippi, Fahrb. f. Phil., CV, 577; Der Areopag und die Epheten, pp. 333 f.; 
Hicks and Hill, Greek Historical Inscriptions, No. 78; Bergk Philologus, XXXII, 
669; Ziehen, Rhein. Mus., LIV, pp. 321 ff.; Ledl, Wiener Studien, XX XIII, 1 ff. 


Cf. Treston, op. cit., pp. 192 ff. For a discussion of the laws of Draco, cf. Busolt- 
Swoboda, Staatskunde, pp. 805 ff. 


4 Busolt-Swoboda, Staatskunde, p. 808, point out that although the work of 
Draco depends on older practices, yet it shows a great development over the 
Homeric period. 


5 CIA i. 61.16 ff. The words τὸν ὅρκον are used as if it were a familiar oath. 
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dict to be pronounced against an alleged murderer shows 
that the interdict was already known and used.* Similarly 
his failure to mention the participation of the king archon 
in the interdict is further evidence to the same effect.” 

The text of the document with restorations is as follows: 


Διόγν[ε] τος Φρεάρριος ἔγραμμάτεϊυε 
Διοκλὲς ἐρχε 


Ἔ]δοχσεν τέι βουλέι καὶ rou δέμο[ι]" ᾿Ακα[μ]αντ[ὶς ΠΣ 
Διό 
veTos ἔγραμμάτευε, Ἐὐθύδικο[ς ἐπεστάτε, [Xo le[vod|aves e[é]mre [τ]ὸΪν 
ὃ Δράκοντος νόμον tou περὶ τὸ φ[όν]ο ἀν[α]Ύρα[φ]σά ν]τίον οἱ ἀ]ν[α- 
γρ]αφε- 
ς τὸν νόμον, παραλαβόντες παρὰ τὸ [βασιλέος μετὰ τὸ γὙραμμ]ατέο- 
s4 τὲς βουλὲς ἐστέλει λιθίνει "ἢ κ] α[τ] α[θ]ἐ[ν] τ[ον πρόσθεν 7 \é|s| στο- 
ἂς τὲς βασιλείας, οἱ δὲ πολεταὶ ἀϊπ͵]ομ[ισθοσάντον κατὰ τὸν νό]μο- 
ν, οἱ δὲ ἑλλενοταμίαι δόντον τὸ ἀργύριον. 
10 IIpodros ἄχσον᾽ 
Καὶ ἐὰμ [μ᾽] ἐκ [π]ρονο[ία]ς [κ] τ[ένει τίς τινα, φεύγεν, δ]ι- 
κάζεν δὲ τὸς βασιλέας ait|clolv| φό ve [ἐάν τις αἰτιᾶται hos βου]Ὰ- 
Sethe τὸς δ[ὲ] ἐφέτας drayvlovar’ Αἰδέσασθαι δ᾽ ἐὰμ μὲν πατὲρ] ἐ €- 
ὃ ἀδελφὸς] ὃ hues, Πάπαϊντας], ὃ ap κ]οἰλύοντα κρατέν᾽ ἐὰν δὲ μὲ 
μο]ῦ- 
15 τοι daft, μ]έ[χ]ρ᾽ ἀν] εφ[σι]ότ[ε]τος κ[αὶ ἀνεῴσιθ, ἐὰν Πάπαντες 
αἰδέσ α]σ- 
θαι ἐθέλοσ[ι}, τὸν hdl pxlov [ὀμόσαντας ἐὰν δὲ τούτον ped’ hés &, κτε- 


1 [bid., \l. 20 ff. It is, of course, possible that there was no standardized formula 
for the interdict. Cf. Demosthenes, xx. 158; Pollux viii. 66. 


2 Ibid., 11. 20 ff. Aristotle says expressly that the king archon made the procla- 
mation (4th. Pol. lvii. 2; cf. Pollux viii. go). In view of the conservative character 
of procedure in homicide courts it is likely that Aristotle is right for the early period 
also. 


3 The text is given here according to Dareste, op. cit. This text is followed in 
general by Dittenberger, op. cit. 


4Dittenberger in his third edition reads here: παρὰ τὸ κατὰ πρυτανείαν 
γραμματέος, following Kohler. 


5 Treston reads μὴ βουλεύσαντα and translates the first three lines of the passage: 
“And if a man slays a man not with intent to kill, let him be put on trial (φεύγειν), 
and let the ‘Kings’ judge of the causes of death, or, if anyone accuses a person of 
slaying without deliberation (μὴ βουλεύσαντα), let the Ephetae adjudicate.’ The 
first part of the sentence then refers to accidental killing in which there was no guilt 
attaching to the human agent, but in which it was necessary to prove that an animal 
or inanimate object had caused the death. The second part refers to manslaughter 


(op. cit., pp. 195 ΠῚ): 


20 


25 


30 


30 


47 
48 


10 


15 
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νει δὲ ἄκο[ν], γ[ν]δσίι δ]ὲ hlou πεν]τ[έκοντα καὶ Πὲς hou ἐφέται ἄκοντα 
κτέναι, ἐσέσθ]ο]ν δέκα hor φράτερες ἐὰν ἐθέλοσιν᾽ τούτος δ]ὲ [ho- 
ι πεντέκοϊν]τ[α καὶ] Πὲς ἀρ[ι]σ[τίνδεν Παιρέσθον" Kat hou πρό]τε[ρ- 
ον κτέ[ν]αϊντες ἐν τ]δ[ιδε τῶι θεσμϑι ἐνεχέσθον. Προειπὲν δὲ τῶι] κ- 
τέϊναντι ἐν ἀγορ[δι, ἐντ]ὸΐς ἀνεφσιότετος καὶ ἀνεφσιθδ᾽ συνδιόκε]ν 
δὲ [καὶ ἀνεϊφσἰιὸς καὶ ἀνεφσιὸν παῖδας καὶ γαμβρὸς καὶ πενθερὸΪ]ς [κ- 
at φ[ρά  τ[ε]ρ[ας ΔΝ ΤΑ ΣΎΝ 
tA ert ΚΣ TOS πεκτέκοντα Kali 
πεν Aba COR get et ἢ hov ἂν dlovo 
he[A loo [e ᾿Εὰν δέ τις] τ- 
oly ἀνδροφόνον κτένει ἔ αἴτιος ἐι φόνο, ἀπεχόμενον ἀγορᾶς ἐφ]ο- 
ρί[α]ς [καὶ ἄθλον καὶ hiepov ἀμφικτυονικῶν, Βόσπερ τὸν ᾿Αθεναῖ]ον [κ- 
ἱτέναντα ἐν τοῖς αὐτοῖς ἐνέχεσθαι διαγιγνόσκεν δὲ τὸς ἐφ]έταϊς. 
Tos δὲ ἀνδροφόνος ἐχσεῖναι ἀποκτένεν καὶ ἀπάγεν ἐν] rele} ἐμε[ὃ- 
[απεῖ, λυμαίνεσθαι δὲ μέ, ped’ ἀποινᾶν, ὃ διπλὸν ὀφέλεν hdcloly ἂν κ- 
[αταβλάφσει ike” See hee pes es) Nn tee a 
᾿Εὰν δέ τις ἄρξαντ]α xelp- 
ΟΡ ΚΟ ΚΤ CV CCUN ΤΡ α κι ears) wee vient ey Vel ἐὰν ἀξκον, K- 
τέϊνει, δικάζεν δὲ τὸς βασιλέας αἰτιὸν φόνο, διαγνῶναι δ]ὲ τὸς ἐ- 
[φέτας. Καὶ κατὰ ταὐτὰ φόνο δίκας εἶναι δόλον κτέναντι] ὃ ἐλεύθ- 
e[plo[v. ᾽Εὰν δέ τις φέροντα ἢ ἄγοντα βίαι ἀδίκος εὐθὺς ἀμυν]όμενο- 
s κτίένει, νεποίνει τεθνάναι. 


πο tes Maer ree hace εὐ μετ απ]ο]ἐ- 
σει] 


“Diognetus of Phrearrhus was secretary 
“Diocles was archon 


“The resolution of the senate and the assembly. The tribe Aca- 
mantis was the prytanizing tribe, Diognetus was secretary, Euthydi- 
cus was chairman, Xenophanes made the motion. Let the commis- 
sioners obtain the law of Draco regarding homicide from the king 
and the secretary of the Boulé and publish it on a stone stele. Let 
them set up the stele before the King’s Portico. Let the Poletae hire 
the work done according to law and let the Hellenotamiae furnish 
the money. 

“First axon. 

“If anyone kills a man without premeditation or if anyone is 
charged with plotting homicide, he shall be exiled, the kings shall decide 
the nature of the homicide and the ephetae shall give the verdict. 

“Tf there is a father or a brother or sons let them grant pardon to 
the homicide, if all agree. Otherwise the one who opposes it shall 
prevent the pardon. But if there are no such relatives, then let the 
relatives up to and including the first cousins exercise the right of 
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pardon, if all are willing to pardon, after taking the oath. But if there 
is none of these and the man committed homicide without premedita- 
tion and the Fifty-one, i.e. the Ephetae, have decided that he slew 
without premeditation, let ten phratry members admit him to the 
country if they are willing. And let the Fifty-one choose these phratry 

20 members on the basis of birth. And let those who slew before this 
law was enacted be liable under this law. 

“The relatives up to and including first cousins shall pronounce 
the interdict against the homicide in the agora. 

“And the cousins and the children of cousins and the sons-in-law 
and the fathers-in-law and phratry members shall join in the prosecu- 
tion. 

27 “Tf anyone slays a homicide or is responsible for his death while 
he keeps away from border markets and games and Amphictyonic 
rites he shall be liable to the same punishment as the one who kills an 

30 Athenian. The ephetae shall give the verdict. It shall be permitted 
to slay homicides and also to hale them into court in their own land, 
but not to abuse them or to extort blackmail. The punishment for 
such an offense shall be double the damages. 

“If one slays another who is the aggressor (i.e. in a quarrel) 

QC meu eats if the slaying is unpremeditated, the kings shall decide the 
nature of the homicide and the ephetae shall render the verdict. The 
same procedure shall be followed whether a slave is killed or a free 
man. 

“Tf a man while defending himself kills another on the spot who 
is unjustly and forcibly carrying off his property there shall be no 
punishment for the slaying.” 


The first step in a trial for unpremeditated homicide was 
a public proclamation in the agora forbidding the accused to 
frequent the market place and temples. The purpose of this 
interdict was to protect from pollution all public places and 
all religious ceremonies. The proclamation was made by the 
king archon at the instance of a near relative of the deceased. 
The code makes no mention of the king archon in this con- 
nection, but Aristotle says expressly that in his time the king 
archon made the proclamation." In view of the conservative 
character of the procedure in the homicide courts, it is quite 
likely that Aristotle is right even for the earlier period. The 

τ Ath. Pol. \vii. 2: καὶ ὁ προαγορεύων εἴργεσθαι τῶν νομίμων οὗτός (ὁ βασιλεύς) 
ἐστιν. Pollux viii. 90, doubtless drew his account from Aristotle: προαγορεύει 
(ὁ βασιλεύς) δὲ τοῖς ἐν αἰτίᾳ ἀπέχεσθαι μυστηρίων Kal τῶν ἄλλων νομίμων. Philippi, 
who wrote before the discovery of Aristotle’s treatise, rejects the statement of Pollux, 


explaining it on the ground that the relatives could make the proclamation only 
on the order of the king archon after they had laid the charge before him. 
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silence of the code on the subject is to be explained by the 
fact that the king archon in pre-Draconian times was in the 
habit of making this and similar proclamations regarding pol- 
luted persons. The interdict was omitted because, no doubt, 
it was an ancient and well-known formula. Its general pur- 
port is found in several passages? __ 

The exact degree of relationship of those who were per- 
mitted to initiate proceedings has been a matter of some dis- 
pute: προειπὲν δὲ TOL κτέναντι ἐν ἀγορᾶι ἐντὸς ἀνεφσιότετος 
καὶ ἀνεφσιδ.3 But the interpretation of Lipsius seems the 
most plausible. On the basis of a passage of Demosthenes, 
ἐὰν δὲ μηδετέρωθεν ἣ ἐντὸς τούτων, he asserts that ἐντός may 
mean “up to and 1πο]α!ηρ.᾿᾿ ἐντός in this case is equivalent 
to μέχρι in the phrase preceding: ἐὰν δὲ μὴ ὦσι πρὸς πατρὸς 
μέχρι ἀνεψιῶν παίδων. Wyse has conclusively shown that 
μέχρι may, and sometimes must, mean “up to and includ- 
ing.”’5 ‘Those who participated in the accusation, then, were 
father, brother, son, the children of brothers and sisters, 
uncles, and first cousins. The addition of the concrete ἀνεφσιδ 
after ἀνεφσιότετος is intended to restrict definitely the mean- 
ing of the abstract ἀνεφσιότης, which might easily be under- 
stood in a wider sense than the relationship of first cousin. 
While participation in the initial accusation was narrowly 
restricted, all relatives, and even members of the phratry, 
joined freely in the prosecution: συνδιόκεν δὲ καὶ ἀνεφσιὸς καὶ 
ἀνεφσιὸν παῖδας Kal γαμβρὸς καὶ πενθερὸς Kal φράτερας. 

The interdict was followed by the preliminary investiga- 
tion in which “the kings’’® decided prima facie on the kind 


t Supra, p. 111. 

2 Demosthenes xx. 158: χέρνιβος εἴργεσθαι τὸν ἀνδροφόνον, σπονδῶν, κρατήρων, 
ἱερῶν, ἀγορᾶς. Cf. Pollux viit. 66. 

320 fF. 

4xlili, 51. Lipsius, op. cit., p. ς 57: fahresbericht uber die Fortschritte der klasst- 
schen Altertumswissenschaft, XV, 291. : 

5 The Speeches of Isaeus, pp. 566 ff. Philippi contends that ἐντός can mean only 
“within the circle of” or “up to and not including” and that the second of these 
two meanings must be accepted for this passage (Der Areopag, pp. 70 ff.). Cf. 
Busolt, Geschichte, 11, 230; Dareste, op. cit., p. 15; De Sanctis, op. cit., p. 181. 

6 By “the kings” are to be understood the king archon and the phylobasileis. 
Uf. infra, p."117. 
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of homicide which had been committed, thus determining 
before which court the trial should take place: δικάζεν δὲ 
τὸς βασιλέας αἰτιὸν dévo.t It is known that in later times three 
investigations were made in three successive months and 
that the case was finally tried on the last three days of the 
fourth month.? In the fifth and fourth centuries the pre- 
liminary investigations were called προδικασίαι. It was on 
the basis of the evidence produced at these investigations 
that the assignment of a case was made to a particular court. 
Undoubtedly the term προδικασία reflects the word δικάζειν 
as it is used in the present inscription. At the actual trial 
the fifty-one ephetae served as judges: τὸς δὲ ἐφέτας διαγνόναι. 

Four theories have been advanced as to the identity of 
the kings mentioned here: (1) all of the nine archons, or at 
least the first three;3 (2) the phylobasileis or kings of the 
pre-Cleisthenean tribes;* (3) the archon basileus alone;> (4) 
the archon basileus and the phylobasileis combined.® Against 
the first of these theories it may be objected that such a 
designation of the archons in an official document after the 
institution of the annual archonship is unthinkable. If the 
phrase were so understood when the law was copied down 
for practical uses in 409-408, it would surely have been 
changed, for at that time the king archon presided in homi- 
cide courts and would naturally alone be thought of. An- 
other objection to the theory is that a court of the nine ar- 
chons under the presidency of the king archon is inconceiv- 
able. In such a case the archon eponymous would naturally 
have held the presidency. The second of the four theories is 
negligible since the king archon must have been included 
whether he presided alone or 1n conjunction with the phylo- 
basileis. The third theory is to be rejected for linguistic rea- 


rit. Ct. Philippiyopsctt. pao: 

2 Antiphon vi. 42; Pollux viii. 117. 

3 Curtius, Berichte d. Berl. Akad. (1873), pp. 288, 290. 

4Wachsmuth, Stadt Athen, I, 469 ff. 

5 Kohler, Rhein. Mus., XXIX, 8; Lange, op. cit., p. 43; Philippi, op. cit., pp. 233 
ff.; Busolt, Geschichte, Il, 159, n. 1; Gilbert, Beitrdge, p. 489, n. 2. 

6 Schoemann, Jahr. f. ki. Phil., CX1, 153 ff.; CXIII, 16 ff.; Lipsius, Das Attische 
Recht, p. 26; Treston, op. cit., pp. τος ff. 
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sons, although an attempt has been made to explain the 
plural by referring it to “τῆς king-archons in succession.”? 
Scholars have been tempted to follow this view because it is 
expressly stated in one of the later speeches of Antiphon, 
whose career ended in 411 B.c., that the king archon conduct- 
ed the preliminary investigation in homicide cases.? There 
is no reference to the phylobasileis in the passage. This is 
not, however, conclusive proof that the king archon acted 
alone. Even though the phylobasileis participated in deter- 
mining the jurisdiction of the case, yet subsequently the 
king had to prepare the case for trial and bring it before the 
court. In this the king acted alone, and it is to this function 
that Antiphon 18 referring. The fourth theory, the combina- 
tion of the king archon and the phylobasileis, is supported 
by the plural number and by the fact that there are no other 
kings to whom the plural number could refer. The following 
development may be suggested. After the unification of 
Attica, at least, the phylobasileis were members of the Coun- 
cil of Elders but, as a group, outranked the other members 
of the council in importance. In addition, from the time of 
the formation of the Ionic tribes, the phylobasileis formed 
an important state court, probably for the settlement of 
intertribal disputes. They were summoned by the king and 
sat under his presidency. Long before the state interfered 
in homicide cases generally, the court of the phylobasileis, 
it may be conjectured, heard homicide cases which involved 
members of different tribes. They are thus very early defi- 
nitely connected with homicide cases. As members of the 
Council of Elders, it is reasonable to suppose that the king 
might at any time use them for consultation in regard to 
any business that he might wish to bring before the council. 
This would include all sorts of state matters and also, from 
time to time, various matters connected with homicide.? In 
this capacity the phylobasileis were an advisory committee. 

™Cf. the plural βασιλῆς in Plato, Menexenus, 238 D, which has regularly 
been understood to refer to the king archons. Cf. Shorey, Class. Philol., V, 361. 

2 vi. 42. 

3 Compare the Homeric trial-scene, which is connected with homicide, supra, 


ap ape 
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With the coming of the idea of pollution and the interference 
of the state in homicide, definite courts were established for 
the trial of different degrees of homicide. The phylobasileis 
continued to act as an advisory committee in the preliminary 
investigation; that 15, they helped to determine the nature 
of the homicide and consequently the proper jurisdiction for 
the case. The king archon, however, like his royal predeces- 
sor, brought the case before the council (the Areopagus) or 
before one of the newly established courts after proper prep- 
aration. 

Certain types of homicide cases never came before a court. 
If the murderer were unknown or the death were due to an 
accident through the agency of an animal or an inanimate 
object, the case could go no farther. There could be no real 
trial. The phylobasileis constituted the group that deter- 
mined that an object or an animal had been the cause of the 
death. They thereupon pronounced sentence upon the pol- 
luted animal or object and had it conveyed beyond the bor- 
ders. Against the unknown murderer the interdict was pro- 
nounced. The phylobasileis under the presidency of the 
archon basileus came to be known in this capacity as the 
Prytaneum—the fifth homicide court. | 

Draco does not specify the place of the trial for unpre- 
meditated homicide, but unquestionably it was the Palladi- 
um, just as it was in later times. τῶν δ᾽ ἀκουσίων καὶ βουλεύσεως, 
κἂν οἰκέτην ἀποκτείνῃ τις ἢ μέτοικον ἢ ξένον οἱ ἐπὶ Παλλαδίῳ. 
Banishment for an indeterminate period was the penalty. 
The person banished had to keep away, not only from Attica, 
but also from pan-Hellenic gatherings: ἄθλων καὶ ἱερῶν. Un- 
der certain conditions the exile could be terminated.” If the 
deceased had a father or a brother or a son, they might re- 
admit the murderer to the country provided that all of these 
relatives agreed on the pardon. But if there were no such 
relatives, the circle was widened to include first cousins. 
Again, the consent of all was necessary to make the pardon 
effective. There was a further provision, namely, that the 


τ Aristotle 4th. Pol. vii. 3; Demosthenes xxiii. 71; Harpocration, 5.v. βουλεύσεως ; 
Philippi, op. cit., pp. 29 ff. 
2 Cf. Demosthenes xliii. 57. 
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relatives were required to take an oath. The nature of the 
oath is not specified, doubtless because it was an oath which 
had long been in use. It is obviously intended to substantiate 
the claims to relationship with the deceased,’ as is shown by 
the fact that it was not required of the phratry members 
who, in case the deceased left no relatives at all, exercised 
the pardoning power, aldeous.? Ten members were chosen 
ἀριστίνδην by the fifty-one ephetae for the purpose of con- 
sidering a pardon. The provision with regard to the pardon 
of murderers is made retroactive, granting return from exile 
on the same terms to those convicted before the enactment 
of Draco’s law as well as after.3 So long as a convicted mur- 
derer or one accused of homicide and interdicted* remained 
in banishment and avoided gatherings which Athenians 
might be expected to frequent, he was protected from vio- 
lence as was any other Athenian living abroad. Whoever 
killed him was liable to punishment, like any homicide, if he 
returned to Athenian territory. But if an exiled homicide 
re-entered Attica before his banishment was terminated, he 
was liable to be put to death. 

This section of the code has caused some misapprehen- 
sion. Heraldus long ago suggested that the exile could be 
slain only if he resisted arrest.’ This suggestion was due to 
the conviction that civilized Athenians would not think of 
killing a man in cold blood without a good and sufficient 
reason. Thalheim® expressed surprise that, although killing 

t A similar oath was in later times required of prosecutors in homicide cases, 
Demosthenes xlvii. 72. 


2C7A i. 61. 16 ff. ἐὰν δὲ τούτων μηδ᾽ εἷς ἢ, κτείνῃ δὲ ἄκων, γνῶσι δὲ οἱ πεντήκοντα 
καὶ εἷς οἱ ἐφέται ἄκοντα κτεῖναι, ἐσέσθων δέκα οἱ φράτερες ἐὰν ἐθέλωσιν. Premeditated 
murder could not, of course, be pardoned even by the relatives. The penalty 
was death or ἀειφυγία. 


3 It is interesting to compare this with the code of Gortyn, which is never re- 
troactive. 


4Demosthenes xxiii. 29 ff. argues that ἀνδροφόνους in this passage means 
“convicted murderers” only. But this view is disproved not only by Lysias’ use 
of the word (x. 7), but also by Demosthenes’ own usage in a later section of the same 
speech (80). Cf. Lipsius, p. 943, n. 4. 

5 Kennedy, Demosthenes, Orations, II, 176, n. 2, cites Heraldus with approval. 


6 Rechtsalterthiimer, p. 50. Maltreatment was forbidden because it might be 
employed to extort blackmail. 
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was permitted, physical abuse was forbidden. Some™ have 
taken ἀπάγειν to mean “‘enslave.”’ Others have held that the 
right to kill or to arrest was confined to the relatives of the 
murdered man. These misapprehensions are due in part to 
the fact that the primitive method of dealing with an outlaw 
by killing him on sight and the more civilized method of 
arrest and inquiry before execution are set forth as alterna- 
tives in the same section. Death was the penalty for unlaw- 
ful return from banishment. In accordance with primitive 
custom, it could be exacted by anyone who cared to take the 
risk of killing a desperate man. Or the alleged criminal could 
be turned over by anyone to the proper authorities for exe- 
cution after suitable inquiry into the facts. We may be sure 
that even in the age of Draco few citizens would prefer the 
first alternative. It is clearly implied in Demosthenes’ dis- 
cussion of the section that in the fourth century the death 
penalty was regularly exacted by the thesmothetae. As the 
offense was not the original homicide, but the unlawful re- 
turn from exile, there can be no question of limiting the 
right of action to relatives of the victim.?, Neither can there 
be any question of enslaving the exile, because, being a mur- 
derer, he was polluted. 

The discussion regarding the authenticity and interpreta- 
tion of this section of the code has obscured one of its most 
significant features from the standpoint of Athenian judicial 
history. In permitting any citizen to slay a returning exile, 
Draco is no doubt incorporating in his code an ancient prac- 
tice. But the alternative provision for arrest by anyone and 
a trial before a magistrate marks a distinct step in advance. 
It is intended to meet the requirements of a more enlightened 
age. The state now intervenes and executes the outlaw not 

1 Dareste, Haussoullier, Reinach, op. cit., 1, 18. Cf. Usteri, Zechtung und Ver- 
bannung im Attischen Recht (1903), p. 9. 


2 Dareste, Haussoullier, Reinach, op. cit., 1, 18. This view has been generally 
rejected. Cf. Lipsius, Op. cit., Dp. 6045 Usteri, ys CHESS DOs 


3 Demosthenes xxiii. 31-32, understands ἀπάγω to mean “take into custody 
and deliver to the authorities by the summary process known as ἀπαγωγή.᾽᾽ Cf. 
Gilbert, Constitutional Antiquities, p. 387; Lipsius, op. cit., p. 604. 
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for the original crime—homicide, but because, being pol- 
luted, he is a public menace. Usteri finds a different reason 
for state intervention. He thinks that in defying the law 
the exile has outraged the community. “Der zur Verbannung 
Verurteilte, der im Lande bleibt oder unbefugt dahin zurtick- 
kehrt, vergeht sich damit gegen die Gesetze, somit gegen die 
gesamte Burgerschaft, und nicht nur gegen die Familie, die 
durch seinen Totschlag betroffen wurde.’’* But the invariable 
practice of excluding from amnesty? all homicides in exile sup- 
ports the view that pollution is an important reason for the 
intervention of the state. Once the notion that the shedding 
of blood involved pollution became current, it was inevitable 
that communities should take steps to protect themselves 
adequately from the danger of close association with mur- 
derers. Draco’s provision marks the public interest in the 
matter. The citizen who makes the arrest and prosecutes the 
culprit represents the whole community. It is an exception to 
the prevailing rule that only the individual wronged had the 
right to prosecute. 

It may be objected that the citizen who thus takes an 
outlaw into custody is an informer rather than a prosecutor, 
because the exile may already have been condemned in a 
court of law. But the condemned murderer is guilty of a 
new infraction of the law in returning to Attica. Consequent- 
ly the authorities must always have taken steps to satisfy 
themselves that the man arrested was guilty of a breach of 
the law. This procedure would involve proof of his identity 
and of the fact that he was arrested in Attic territory, in case 
of denial on his part. Such an inquiry, be it never so simple 
and informal, must be regarded as a trial. The citizen who 
brought the accused before a magistrate and proceeded to 
establish the facts was really a prosecutor representing the 


PUsteri, op. ct., p. 9. 


2Cf. Plutarch (Solon, xix) for the Solonian amnesty law which was repeated 
on the eve of the Persian War and after the Battle of Aegospotami (Andocides 1. 
78.). Homicides were excluded from the benefits of the amnesty after the over- 
throw of the Thirty (Aristotle 4th. Pol. xxxix. 5.). Cf. Bonner, Class. Philol., 
ἈΚ BGs Ge 
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community. The action thus instituted exhibits all the es- 
sential features of a normal public action.’ 

There are indications that this was not the only departure 
in the code from the rule that the victim alone could prose- 
cute one who had wronged him. The law forbade maltreat- 
ment or blackmail of the exile, under pain of paying double 
damages. The procedure was doubtless set forth in the la- 
cuna (seventy-nine letters missing) found at this point in the 
inscription (I. 31). In the version of the section which is 
quoted by Demosthenes the provision appears as follows: 
εἰσφέρειν δ’ és τοὺς ἄρχοντας, ὧν ἕκαστοι δικασταί εἰσι, τῷ 
βουλομένῳ. τὴν δ᾽ ἡλιαίαν διαγιγνώσκειν. The reference to the 
heliaea’ shows that the section is ποῖ Draconian. Neither can 
it belong to the Solonian code. If the provision is genuine, 
it must belong to a post-Cleisthenean revision. But in any 
event the original provision must have been substantially the 
same. The victim of the outrage, 1.e., the original homicide, 
being polluted and ἄτιμος, was debarred from appearing in 
court to exact the penalty. Under the circumstances the 
most natural thing to do was to permit anyone to prosecute 
the case just as the Demosthenic version of the law provided. 
It is tempting to suggest that the famous words τῷ βουλομένῳ, 
κιτιλ., appeared in the original form of the provision; but in 
view of the fact that they do not appear in the first part of 
the section where they might have been added to ἐξεῖναι, 
it would be a hazardous conjecture. The effect, however, is 
the same. The prosecutor may represent the victim if the 
fine is for his benefit in the nature of damages, but he is es- 
sentially a representative of the community. The public in- 
terest in this aspect of the case is vital. By paying blackmail 


ΠΣ Attention was first drawn to this feature of the code of Draco by Gertrude 
Smith, Class. Philol., XVII, 197. Steinwenter, Gnomon, IV, 69, remarks, “Ja das 
ἀπάγειν in Z 30 geht sogar uber ein rein privates Verfolgungsrecht hinaus.” Cf. 
Adcock in CAH, IV, 30f.: “If the exiled homicide returns to Attica still unpardoned 
he may be killed or haled to judgment, but not mutilated or held to ransom.” 
For a different view, cf. Calhoun, Criminal Law, p. 68, n. 42. 


2 Demosthenes xxiii. 28. Cf. Drerup, “Uber die bei den attischen Rednern 
eingelegten Urkunden,” Jahrb. fir class. Philo.. XXIV, Suppl., 268. 


3 The institution of the heliaea was subsequent to Draco. 
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the exile might escape arrest indefinitely and continue to 
pollute the community by his presence at public gatherings. 

The next portion of the code deals with justifiable homi- 
cide. The specifications in regard to the right of the rela- 
tives to accuse and prosecute are not repeated. The first 
case mentioned is killing in self-defense: ἐὰν δέ τις ἄρξαντα 
xEpov ἀδίκον κτένει (I. 33). ““The kings” are to decide on the 
kind of homicide. The ephetae are to act as judges and de- 
cide upon the guilt of the accused in precisely the same man- 
ner as in cases of unpremeditated homicide. 

The next section has been the subject of much dispute. 
The only remaining letters are ε ἐλευθ at the end of line 36. 
Kohler assumed that it dealt with the murder of a slave and 
restored it thus: καὶ κατὰ ταὐτὰ φόνου δίκας εἶναι δοῦλον 
κτείναντι ἢ ἐλεύθερον, 1.6., the trial would be just the same 
as that described above. Bergk restored it as a further pro- 
vision regarding justifiable homicide; and this, indeed, seems 
plausible, since the preceding sentence deals with that type 
of homicide case: καὶ ἐὰν ἐπὶ δάμαρτι ἢ ἐπὶ παλλάκῃ, ἣν ἂν ἔχῃ 
ἐπὶ] ἐλευθέ[ρ]ο᾽ις παισὶ ἢ ἐπὶ μητρὶ ἢ ἐπὶ ἀδελφῇ ἢ ἐπὶ θυγατρὶ 
τιμω)]ρούμενος κτ[είνῃ, τούτων ἕνεκα μὴ φεύγειν κτείναντα. It is 
a provision permitting a man to kill an adulterer caught in 
the act.t According to this restoration, a trial would take 
place like the one described in Lystas’ first oration in defense 
of a husband who claimed that he slew Eratosthenes in his 
wife’s apartment. Dareste, however, rejects this interpreta- 
tion on the ground that the letter ε before ἐλεὺθ is certain. 
If Kohler’s restoration 15 accepted, a preliminary investiga- 
tion to determine whether the murderer acted in self-defense 
must be assumed, just as in the case above an official inquiry 
is necessary to determine who struck the first blow and 
whether the homicide was justifiable. Justifiable homicide, 
cases were, in later practice, tried before the Delphinium; and 
presumably they were tried there in the time of Draco.’ 

The inscription in its present state contains no reference 


1 Cf. the Gortyn code 11. 28 ff. 


? The locality was perhaps originally a matter of accident, due to the suppliant’s 
taking refuge in a particular shrine. Cf. supra, p. 103. 


124 THE ADMINISTRATION OF JUSTICE 


to trials such as took place in the fifth and fourth centuries 
before the courts of the Prytaneum and in Phreatto. It has 
been suggested that the unrestorable lines at the end of the 
inscription contained references to the two types of case 
which would come before these two courts.’ It has been 
pointed out that the space is not sufficient for such provisions. 
In fact, the remainder of the inscription is quite incapable of 
restoration except that the traces of the word μεταποιήσῃ 
show that the law probably ended with the provision quoted 
in Demosthenes: és ἂν ἄρχων ἢ ἰδιώτης αἴτιος ἢ τὸν θεσμὸν 
συγχυθῆναι τόνδε, ἢ μεταποιήσῃ αὐτὸν ἄτιμον εἶναι καὶ παῖδας 
καὶ τὰ ἐκείνου.2 

As this cursory review of the inscription shows, premedi- 
tated homicide 1s not mentioned, although Draco is reputed 
to have been the first to draw a distinction between premedi- 
tated, unpremeditated, and justifiable homicide. In this con- 
nection the introductory words of the code, as it stands, have 
occasioned much discussion, for they are obviously not words 
which would be used to begin a set of laws, καὶ ἐὰμ μή. One 
explanation offered is that the laws of Draco contained a 
provision on premeditated homicide at the beginning. When 
the laws were copied, that provision was placed on a separate 
stele. If this theory is correct, it is necessary to assume that 
the popular decree, which heads the existing stele, and the 
axon number were repeated at the beginning of each stele, 
an assumption which is by no means attractive. Another 
theory explains the beginning on the supposition that the 
laws of Draco on premeditated homicide had been superseded 
by later legislation and hence were no longer in existence. 
Gilbert contends that in the original laws of Draco a single 
sentence preceded the present beginning. ἐὰν ἐκ προνοίας 
κτείνῃ Tis τινα, ἀποθανεῖν (ἢ φεύγειν καὶ τὰ ἐκείνου ἄτιμα εἶναι) .3 
The remainder of the paragraph after φεύγειν, then, would 
refer to the procedure common to both kinds of homicide 

1 Presumably the courts of the Prytaneum and in Phreatto were conducted in 
much the same way as in later times. The Prytaneum was chiefly ceremonial (cf. 


Hyde, Amer. Four. of Philol., XX XVIII, 152 ff.). Neither of these courts can have 


sat very frequently. 
2 xxili. 62. 3 Gilbert, Beitrdge, p. 490. 
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trial, 1.6., the kings decide before which court the case shall 
go, but the ephetae constitute the membership of the court 
in both cases. This theory of Gilbert is due to his assumption 
that during the time of Draco the ephetae judged cases of 
premeditated homicide. But the court of the Areopagus in 
the time of Draco had jurisdiction in these cases.’ 

It is impossible to find authentic material for a recon- 
struction of the procedure of the Areopagus in pre-Solonian 
and pre-Draconian times.? Several mythical trials for homi- 
cide are represented as being held at Athens before a court 
which sat fot the purpose of dealing with such cases. In 
some of these the parties involved were not Athenians. These 
stories seem to indicate that in very early times provision 
was made in Athens for the trial of persons who were charged 
with murder and that strangers may have been induced by 
its reputation to submit their cases to this court.’ It is true 
that in the case of foreigners the verdict could not be en- 
forced, but the question of jurisdiction is of relatively little 
importance where the matter is one of religion rather than 
of law. In all of the myths this court is known as the Areop- 
agus.4 The account of none of these trials, however, except 
that of Orestes, affords any data regarding practice and pro- 
cedure. Aeschylus, in his description of this trial in the 

τ Cf, supra, pp. οἱ ff. Treston, op. cit., pp. 248 and 225, believes the law in 
Demosthenes xxiii. 20 about the Areopagus to be a genuine Draconian law. 


? Before the Areopagus in the fifth and fourth centuries came premeditated 
homicide, wounding with intent, arson, and premeditated poisoning resulting in 
death (Demosthenes xxiii. 22; Aristotle, 4th. Pol. vii. 3; Pollux viii. 117; Philippi, 
op. cit., pp. 23 ff.). The preliminary investigation was identical with the procedure 
followed in cases of unpremeditated homicide. The accuser swore to his right to 
prosecute and to the guilt of the defendant; the defendant, in his turn, to his inno- 
cence (Antiphon ν. 11; v. 16; Lysias x. 11; Demosthenes xxiii. 67). Each of the two 
could make two speeches, after the first of which the defendant was at liberty to 
go into exile (Demosthenes xxiii. 69; Pollux viii. 117). Equal votes constituted an 
acquittal (Antiphon v. 51). The king archon took part in the voting after he had 
divested himself of his magisterial character by taking off his wreath (Aristotle 
Ath. Pol. \vii. 4; Pollux viii. go). 


3 Ancient writers attribute to Athens the invention of courts and trials. Cf. 
supra, p. 61. 


4 Hellanicus, quoted by the scholiast on Euripides, Orestes, 1648; Electra, 
1268 ff.; Demosthenes xxiii. 66; Pausanias 1. 28. 5; Parian Marble, Ep. 3; Bekker, 
Anecdota, I, 444. 
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Eumenides, represents Athena as instituting a homicide court 
at Athens for the purpose of trying Orestes. The common 
tradition in ancient times placed the scene of the trial on the 
Areopagus.’ Aeschylus identifies the new court instituted 
by Athena with the Areopagus of the historical period. Some 
modern scholars have refused to accept the tradition, and 
considerable discussion about the scene of the trial has en- 
sued;? but the problem has no place in the present study. 
The details given by Aeschylus are not full enough to dis- 
tinguish the court which he describes from any of the other 
homicide courts. The proceedings begin with a preliminary 
investigation conducted by Athena acting as presiding officer 
and filling the rdle which the king archon filled in later times.3 
The Erinyes are questioned first. They tell their name and 
state their accusation against Orestes. 3 


φονεὺς yap εἶναι μητρὸς ἠξιώσατο. 


Athena inquires whether there were extenuating circum- 
stances, but the Erinyes evade the question. They object 
that Orestes will neither take nor tender an evidentiary oath. 
At this point Athena questions Orestes as to his name and 
story and his right to be a suppliant. Orestes replies that he 
is already ceremonially clean since his purification was per- 
formed in Apollo’s temple at Delphi. Then he describes his 
‘act, asking Athena to judge its Jjustifiability. Athena de- 
clares herself incapable of deciding the matter alone and de- 
termines to choose from the best of her citizens men who 
shall constitute a permanent tribunal for the trial of hom1- 
cide.4 The two parties to the suit are ordered to summon 
their witnesses and produce their proofs. 

At the trial Athena again presides. A herald proclaims 
the meeting by the blast of a trumpet. While the people are 


1 Aeschylus Eumenides, 687 ff.; Euripides Electra, 1258 ff.; Orestes, 1650; Iph. 
Taur., 961. 


2 Ridgeway, “The True Scene of the Second Act of the Eumenides of Aeschy- 
lus,” Class. Rev., XXI, 163 ff. Cf. Verrall, The Eumenides of Aeschylus, p. 184. 


3 Humentdes, 397 ft. 


4 Euripides Orestes, 1650 ff., is at variance with Aeschylus in that he makes the 
gods act as jurors. 
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assembling, Athena proposes to proclaim the establishment 
of the new court, but her speech is cut short by the entrance 
of Apollo. The trial begins, and the ordinance is postponed. 
Apollo testifies to the purification of Orestes at his instance 
and declares himself responsible for Orestes’ act. Athena 
then opens the trial, using the regular technical formula 
εἰσάγω τὴν δίκην. The prosecution, represented by the 
Erinyes, is bidden to make the accusation. This consists in 
questions addressed to Orestes.’ Orestes lays the guilt upon 
Apollo, at the same time inquiring why the Erinyes did not 
pursue his guilty mother. Their sole defense is that she was 
not of the same blood with the man she murdered. Orestes 
then calls upon Apollo for his evidence. The god declares 
that he received from Zeus the oracle directing Orestes to 
avenge his father. Clytemnestra deserved to die because 
of her own guilt. To the Erinyes’ objection that Zeus him- 
self put his own father in chains and yet, in the case of 
Orestes, considers the death of a father of more importance 
than that of a mother, Apollo replies that fetters may be un- 
bound, but spilt blood is irrevocable. The god here enters 
upon the main defense, namely, that the father is the true 
parent. After this closing plea of the defense, Athena gives 
over the case to the Jury and Apollo urges them to remember 
their oath. At this point the trial is interrupted by the proc- 
lamation of Athena’s ordinance establishing the court of the 
Areopagus for all future time. While the voting proceeds, 
the Erinyes and Apollo alternately address the jury in an 
attempt to win their votes. From a legal standpoint this is 
entirely irregular. Before the votes are counted, Athena de- 
clares that her vote is for Orestes since she values the father 
more highly than the mother, and she adds that Orestes 
shall be acquitted if the votes are equal. 
νικᾷ δ᾽ ᾿᾽Ορέστης, κἂν ἰσόψηφος κριθῇ." 

There has been some discussion on this point, two possibili- 
ties being suggested: (1) that if the jury is equally divided, 

1 In the fifth- and fourth-century Athenian law courts a speaker could question 
his opponent, and the judges could interrupt and ask questions of the speaker. 

2 Fumenides 741. Cf. Euripides [ph. Taur., 965; Electra, 1265 ff. 
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Athena, by her vote, will make a majority in Orestes’ favor; 
(2) that if Athena’s vote makes equality, then this equality 
shall acquit the defendant. The second of these two views 
seems contradictory to the statement of Aeschylus that the 
ballots were equally divided." 

Aeschylus is a dramatist, not a legal historian. It is there- 
fore not to be supposed that in an antiquarian spirit he sought 
to reproduce on the stage a pre-Draconian trial.?, But even 
if he was satisfied in the main to project back the practice 
of his own day, it was inevitable that he should introduce 
antique features which would be more or less familiar to a 
cultured Athenian who had occasion to acquaint himself, as 
Aeschylus did, with the traditions regarding the Areopagus. 
The procedure of the court was ritualistic, and changes would 
take place very slowly. The history of homicide courts from 
Solon to Demosthenes, a period of nearly three centuries, is 
known, and during this time, although some changes in the 
organization occurred, yet the procedure remained practical- 
ly the same. 

Aeschylus does not reproduce the regular four set speeches 
of an Athenian homicide trial. It is not sufficient explanation 
to say that they are not suited to the drama. Euripides has 
shown that set speeches of accusation and defense can easily 
be managed. The method used by Aeschylus is reminiscent 
of the time when the trial took place before a single magis- 
trate who had final jurisdiction. Each litigant, no doubt, 
presented his side of the case largely in the form of answers to 
questions of the magistrates, constantly interrupted and 
stimulated by protests and questions of his opponent. Aeschy- 
lus presents, then, a rather realistic picture of an ancient 
trial before a single magistrate. 

The number of Areopagites in the drama, which is usually 

1 Verrall, op. cit., p. xxix, remarks that from Aeschylus it would naturally be 
inferred that in his time an Areopagite jury was even in number and that the 
archon basileus who presided always voted, according to Athena’s precedent, for 


acquittal, so that equality in the votes of the jurors always counted in favor of the 
defendant. 


2 Verrall, op. cit., p. xlvi, considers the Eumenides a doubtful authority on law 
and legal history since the real issue of the play is religious, not legal. 
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supposed by commentators to be twelve, is of no importance 
here. From the fact that Athena declares that she will select 
a jury for this trial, Verrall argues that the Areopagus never 
sat in full assembly, but that a jury for each trial was selected 
from the whole group by some responsible official.t He finds it 
inconceivable that all members were compelled to attend each 
session and equally inconceivable that attendance was left 
to private inclination. Verrall speaks as if Athena meant to 
select from an already existing body of jurors, forgetting that 
she is instituting an entirely new court from her citizen body.’ 
A group of officials, known as the naucrars or naucrarot, 
(ναύκραροι) shared in the government during this period. 
They are first mentioned by Herodotus as an important body 
in connection with the conspiracy of Cylon which occurred 
in 630 B.c.3 Attica was divided into forty-eight districts 
called naucraries (vavxpapia). At the head of each was a 
naucrar (vavxpapos). These forty-eight officials constituted 
an administrative body under the chairmanship of prytaneis 
(πρυτάνεις τῶν ναυκράρων). Each naucrary furnished a ship 
and two cavalrymen. The naucrars were responsible for the 
assembling and leadership of the military forces of their dis- 
tricts, under the direction of the polemarch. They collected 
and disbursed funds for the public service. The naucraries 
served also as administrative units in a system of local self- 


1 Ρ, 182. 


2 According to Euripides’ account in the Orestes, Orestes was not permitted to 
flee from Argos but was held for trial (46 ff., 430, 443, 870 ff.). But it must not 
be supposed that Euripides was attempting to picture an Argive homicide trial. 
The description is, however, interesting as a picture of a homicide trial before a 
popular assembly rather than before a court. In the first part of the play, the 
trial, as described by Electra, was to decide on the mode of Orestes’ death, not on 
his guilt. But later in the rather sketchy description of the trial, the point at issue 
is whether he shall suffer the death penalty or not. The Argives apparently gather 
in full assembly. A herald opens the session. Then in succession come four speeches 
by different people, two in accusation and two in defense. So far, Euripides follows 
the regular Athenian procedure of four speeches in a homicide ‘trial. But at this 
point Orestes is introduced with a speech in his own behalf. 


3 Herodotus v. 71. For the date of the Cylonian conspiracy, cf. Busolt-Swobo- 
da, Staatskunde, p. 599, n. 1; CAH, IV, 661. For the naucraroi and their duties, cf. 
Busolt-Swoboda, op. cit., pp. 817 ff.; How and Wells, 4 Commentary on Herodotus, 
ad loc. 
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government. This is indicated by the fact that Cleisthenes 
abolished the naucraries and instituted in their stead the 
demes under the presidency of demarchs.t The people of 
Attica, even after the unification, continued to cling to the 
land. These communities must have retained some powers 
of self-government. In the interests of unity, it was desira- 
ble to rearrange these communities, that cherished memories 
of their former independence, into new groups organized pre- 
sumably as local self-government units. They served also as 
convenient units for recruiting the military forces of the state 
and collecting funds for the public service. The nobles that 
substituted aristocracy for monarchy were in all probability 
responsible for a reform that made for efficiency of adminis- 
tration and at the same time weakened the disruptive forces 
that interfered with the political solidarity of Attica. For 
the purpose of co-ordinating the local and national functions 
of the naucrars, they were organized into a single body with 
an executive committee called the “‘prytaneis of the nau- 
crars.” Their duties were similar to those of the prytaneis 
of the Cleisthenean Senate of Five Hundred. 

The individual naucrars were the chief executives of their 
districts and military officers in the national army under the 
polemarch. As a body under the chairmanship of their pry- 
taneis, they must have authorized the expenditure and dis- 
bursement of funds collected in their districts. A group of 
officials so intimately associated with the financial and mili- 
tary administration of the state must have possessed con- 
siderable power. Herodotus even says that the prytaneis 
of the naucrars governed Athens at the time of the conspiracy 
of Cylon in 630 B.c. But Herodotus was in error. Thucyd- 
ides? in his account of the conspiracy says very pointedly 
that “41 that time the nine archons transacted most of the 
public business.” Apparently Thucydides had Herodotus’ 
account before him and was correcting him.3 In 630 B.c. 

t Aristotle Ath. Pol. xxi. §: κατέστησε δὲ καὶ δημάρχους τὴν αὐτὴν ἔχοντας 
ἐπιμέλειαν τοῖς πρότερον ναυκράροις: καὶ γὰρ τοὺς δήμους ἀντὶ τῶν ναυκραριῶν ἐποίησεν. 

21. 126: τότε δὲ τὰ πολλὰ τῶν πολιτικῶν οἱ ἐννέα ἄρχοντες ἔπρασσον. 


8 Ο(, [᾿Ρ58108, 02. cit Ῥ. τ2, ἢ. 46. 
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Cylon, with the aid of some Athenian sympathizers, seized 
the Acropolis in an attempt to establish a tyranny. Instead 
of gaining popular support as he had hoped, he encountered 
a vigorous national resistance. The time was not ripe for 
tyranny. The men of Attica flocked into the city from their 
farms and besieged the Acropolis. Growing weary of the 
long siege, the majority of them went away, “committing 
the task of guarding to the nine archons, to whom they also 
gave full power to settle the whole matter as they might de- 
termine to be best; for at that time the nine archons trans- 
acted most of the public business.” Cylon escaped by 
stealth, and his adherents in despair betook themselves as 
suppliants to the altar of Athena Polias on the Acropolis. 
They were induced to leave the altar by a promise that they 
should not suffer the death penalty. The promise was bro- 
ken, and the suppliants were put to death. Plutarch in his 
account of the conspiracy’ is in agreement with Thucydides. 
The usual explanation of the discrepancy between Herodotus 
and Thucydides is that Herodotus, or his authority, was en- 
deavoring to absolve the Alcmaeonid archon, Megacles, from 
the guilt of sacrilege by throwing the blame upon another 
board of officials.? This may be true, for there were factors 
in the situation that made misrepresentation, if not mis- 
understanding, easy. 

Thucydides’ narrative furnishes a simple explanation of 
the origin of the Herodotean version. When the siege began 
to grow tedious and the ultimate surrender of the besieged 
was inevitable, the majority of the levies withdrew after 
turning over to the nine archons the task of finishing the 
siege, with full powers to dispose of the affair as they thought 
best. Obviously, if the nine archons had not been empowered 
to act, the matter would have remained in the hands of the 
military authorities. The chief military officer was the pole- 
march. Subordinate to him were the naucrars. They had 


τ Solon, xii: ὥρμησε συλλαμβάνειν ὁ Μεγακλῆς καὶ of συνάρχοντες, ws τῆς θεοῦ 
τὴν ἱκεσίαν ἀπολεγομένης" καὶ τοὺς μὲν ἔξω κατέλευσαν, οἱ δὲ τοῖς βωμοῖς προσφυγόντες 
ἀπεσφάγησαν. 

2 How and Wells, op. cit., on Herodotus v. 71. 
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summoned the levies from the rural districts to recover the 
citadel from the control of invaders and rebels. If these 
military forces had continued in the field the naucrars, or 
their prytaneis, associated with the polemarch in the con- 
duct of the military operations, would have fixed the terms 
of surrender and accepted responsibility for the custody of 
the rebels. Under these circumstances it 1s easy to see how 
the story that the naucrars were responsible for the sacrilege 
gained currency if not credence. The transfer of responsibil- 
ity from the military to the civil authorities was forgotten or 
ignored. Thucydides was aware of the source of the error 
and took pains to point it out, albeit with characteristic re- 
serve and restraint. But even if the story of Herodotus be 
entirely rejected, there are still indications that the naucrars 
were an important body. This appears from the fact that 
when the system was discontinued their functions were di- 
vided between the demarchs and the Senate of Five Hundred 
under the new tribe organization. There is no reason to be- 
lieve that these functions included the administration of jus- 
tice. Meyer believes that the prytaneis of the naucraroi had 
judicial functions. He reaches this conclusion by identify- 
ing them with the court of the Prytaneum over which the 
king archon and the phylobasileis presided. This court, as 
has been stated above, did in early times have both criminal 
and civil jurisdiction, but Meyer’s reasons for connecting it 
with the naucraroi are not at all convincing. It is generally 
supposed that adherents of Cylon who escaped the massacre 
were tried and exiled by a court described as ἐκ πρυτανείου. 
The allusion to those who were exiled for attempted tyranny 
in the Solonian amnesty law is generally believed to have 
reference to the Cylonian followers.? But, as has been point- 
ed out above, the Areopagus and not the Prytaneum tried 
cases of attempted tyranny. 

1 Geschichte des Altertums, 11, 355; cf. Lipsius, op. cit., p. 24, n. 79; and Busolt, 
ODN CLADE OUT nits 

2 Cf. Scholium on Aristophanes Knights, 445. 


3Cf. supra, p. 108. Closely associated with the naucrars were the kolakretai, 
who, under the monarchy, had charge of public sacrifices and feasts. In addition 


THE PRE-SOLONIAN JUDICIARY 133 


To a large extent in the homicide laws, Draco apparently 
reduced to writing existing practices, although it is of course 
to be admitted that he modified and developed existing law 
to some extent. This must have been true of the other laws 
as well as of the homicide laws, but of these other laws very 
little is known.? The severity of the penalties provided by 
his laws became proverbial, and Aristotle considers this sever- 
ity the only noteworthy thing about his laws.3 He apparent- 
ly made death the ordinary penalty for offenses generally, 
whether small or great. The action for idleness (ἀργία), 
which was still in force in the fourth century, is regularly 
assigned to Draco. According to some authorities, he pun- 
ished ἀργία with death; but according to others, with ἀτιμία. 
At any rate, there is general agreement that ἀτιμία was the 
penalty in Solon’s time for a third offense. Various other 
laws are attributed to Draco, but their genuineness 1s open 
to grave doubt. For example, laws on the education of 
youth,* religious laws,’ and a law that judges should listen to 
both sides of a case® are assigned to him; but their authentic- 
ity is very doubtful. 


they acted as royal treasurers. In later times they acted as treasurers of the nau- 
crariae. Cf. Wilamowitz, Aristoteles und Athen, 1, 52. These officials had no judi- 
cial functions, but in the fifth century they acted as paymasters of the dicasts. 
Cf. Scholium on Wasps, 695, 724. 


τ Cf. Busolt-Swoboda, Staatskunde, p. 816, who asserts that Draco by no means 
codified the entire body of the law but that his θεσμοί were simply additions to, and 
modifications of, the already existing law. 


2 For a summary, cf. Busolt-Swoboda, op. cit., p. 814. 

3 Pol. 12744. 16; Rhet. 14006. 21; Demades in Plut. Solon, xvii. 
4 Diog. Laert. 1. 55; Plut. Solon, xvii. 

5 Pollux viii. 42. 

6 Aeschines Con. Tim., 7. 


7 Porphyr. De abstin. 4. 22; Schol. Ven. B. 11]. xv. 36 (respecting the gods to be 
used in oaths). 


8 Lucian. Calumn., 8. 
9 Cf. Busolt-Swoboda, op. cit., p. 814, n. 2. 
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EXCURSUS 
THE SO-CALLED DRACONIAN CONSTITUTION 


In some cases the lawgiver had a twofold task to perform: 
on the one hand, the writing of a code; and on the other, the 
reorganization of the constitution. Such was the case with 
Pittacus of Mytilene.t. Lycurgus is reported to have changed 
the constitution of Sparta. The chief task of Pheidon of Cyme 
and his successor, Prometheus, was the remodeling of the con- 
stitution.? InAthens the demand forthe codificationof thelaws 
resulted in the appointment of Draco as a special thesmothete.3 

For a long time preceding Draco’s legislation there was 
bitter dissatisfaction on the part of the common people. 
Aristotle describes the wretched condition of the peasantry: 

The whole country was in the hands of a few persons, and if the tenants 
failed to pay their rent they were liable to be haled into slavery, and their 
children with them. All loans were secured upon the debtor’s person, a 
custom which prevailed until the time of Solon, who was the first to appear 
as the leader of the people. But the hardest and bitterest part of the con- 
stitution in the eyes of the masses was their state of serfdom. At the same 
time they were discontented with every other feature of their lot: for, to 
speak generally, they had no part nor share in anything.4 


There were many different elements which contributed to the 
strife between the classes. In the first place, within the gov- 
erning party itself there was faction. Under such circum- 
stances it is not surprising that attempts should be made to 
set up a tryanny. Cylon, supported by one faction of the 
eupatrids, seized the Acropolis. The Alcmaeonidae, head- 
ing another group, were responsible for the submission and 
capture of the Cylonian party, although Cylon himself had 
escaped. Botsford looks upon the Cylonian attempt as an 
oligarchic reactionary movement, 1.e., an attempt to put 


«Cf. Aristotle Po/., 12745; Bury, History of Greece, p. 187. 
2 Heracl. Pont., 11; cf. Holm, History of Greece, I, 270. 


3 Cf. Bury, op. cit., p. 179, and Pauly-Wissowa, article on Draco. F. D. Smith, 
Athenian Political Commissions, p. 13, points out that Draco, in his capacity as a 
special thesmothete, performed with absolute discretionary power a task which 
under the democracy would have been given over to a commission of several mem- 
bers directly responsible to the people. 


4 Ath. Pol., ii. Kenyon’s translation. Cf. Plutarch, Solon, xiii, for the poverty 
and dependence of the thetic class. 
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down the πλῆθος and the more moderate oligarchs and to re- 
establish the oligarchy on its old basis.t However this may 
be, the incident shows clearly unrest and strife within the 
eupatrid group itself.2 Again, wealth began to compete with 
birth as a basis for membership in the ruling class. The 
merchant class gained very great importance on becoming 
the wealthy class. The growth of commercial interests seems 
to have worked in two ways. On the one hand it promoted 
democracy. The poorest class was needed to man the ships, 
and thereby assumed a certain importance which helped to 
pave the way to political recognition. On the other hand, 
the growth of commerce enhanced the sufferings of the farm- 
ing class. It was possible to import grain at a lower cost than 
that at which it could be raised at home.* In addition, manu- 
facturing and mercantile interests assumed far greater impor- 
tance than farming. Finally, the introduction of money and its 
concentration in the hands of the merchant class, whereas 
formerly payment had always been made in kind, meant an 
economic crisis. The condition of the rural population became 
even worse as the result of the war with Megara, which broke 
out after the Cylonian attempt, since parts of the Attic terri- 
tory were raided and the Megarian markets were closed. 

Just what happened is not known. Either the peasants, 
with the aid of influential leaders, demanded measures which 
would alleviate their distress or else the eupatrids realized 
the danger which was imminent if relief were not granted.s 
At any rate, in 621 B.c. Draco was appointed special thes- 
mothete to codify and write down the laws. 


τ: The Athenian Constitution, Ὁ. 135. 


2 Wright (The Date of Cylon) placed the Cylonian conspiracy before the legisla- 
tion of Draco, and his conclusions have been rather generally accepted. Cf. Free- 
man, The Work and Life of Solon, p. 164; Busolt-Swoboda, Staatskunde, p. 800. 
Cornelius, however, believes that the event occurred during the time of the Peisistra- 


tidae (Die Tyrannis in Athen, pp. 36 fF., 44). 


3 Cf. Bury, op. cit., pp. 177 ff. For the economic situation in Greek states gen- 
erally at this period, cf. Busolt-Swoboda, op. cit., pp. 798 f. 


4 Cf. Botsford, The Athenian Constitution, p. 141. 


5 Freeman, op. cit., p. 50, assumes that the people, who as yet had no status in 
the constitution, under the pressure of economic hardship met in unofficial assembly 
and voiced their dissatisfaction. 
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It may be asked if the Draconian code benefited the com- 
mon people at all and how it succeeded in quieting them even 
for a short period of time, for Aristotle makes it evident that 
their condition of serfdom, by which they were most de- 
pressed, was not relieved by the legislation. The laws were 
obviously in the interest of the ruling class. For example, 
the laws regarding debtors were very severe. Up until the 
time of Solon the creditor could claim the person of the debtor 
in case he could not otherwise pay. At the same time, the 
fact that the rights of the ruling class were clearly defined in 
writing gave to the commons a feeling of greater security. 
Under the old system the man of wealth and birth could 
take what he wanted and the poor man had no written law by 
which he could defend himself. He did not even know what 
the law was. It is clear that whatever effect there was, was 
largely psychological, for the thetes were in reality given no 
privileges at all. That the satisfaction of the people was 
short-lived is shown by the fact that less than thirty years 
later the populace rose against the aristocracy, an uprising 
which culminated in the reforms of Solon. 

It was generally assumed by ancient writers, including 
Aristotle in the Politics, that Draco made no constitutional 
changes, and they therefore treat the period between the 
completion of the unification of Attica and the Solonian re- 
forms as a political unit; that 1s to say, there was no definite 
change in the constitution during this period although there 
were the natural developments and enlargements which 
would come about in a growing state. But in Aristotle’s 
summary of the changes in the constitution of Athens he 
gives as the third step in its development the constitution of 
Draco,* and he actually gives the provisions of this alleged 
constitution in the fourth chapter of his treatise. Since the 
recovery of this document, the authenticity of this consti- 
tution has been a perennial subject of debate among scholars.” 


τ Ath. Pol., xii. 


For the bibliography on both sides of the debate, cf. Busolt-Swoboda, op. cit., 
I, 53, n. 2. For a detailed discussion of the reasons for rejecting the constitution, 
cf. Freeman, op. cit., pp. 34 ff.; Ledl, Studien zur alteren athenischen Verfassungs- 
geschichte, pp. 18 ff. Linforth, Solon the Athenian, p. 76. 
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Ἡ μὲν οὖν πρώτη πολιτεία ταύτην εἶχε THY ὑπογραφήν. μετὰ δὲ ταῦτα ᾿ 
χρόνου τινὸς οὐ πολλοῦ διελθόντος ἐπ᾿ ᾿Αρισταίχμου ἄρχοντος Δράκων 
τοὺς θεσμοὺς ἔθηκεν" ἡ δὲ τάξις αὕτη τόνδε τὸν τρόπον εἶχε. ἀπεδέδοτο μὲν ἡ 
πολιτεία τοῖς ὅπλα παρεχομένοις. ἡροῦντο δὲ τοὺς μὲν ἐννέα ἄρχοντας καὶ 
τοὺς ταμίας οὐσίαν κεκτημένους οὐκ ἐλάττω δέκα μνῶν ἐλευθέραν, τὰς 
᾿ ἄλλας ἀρχὰς {τὰς ἐλάττους ἐκ τῶν ὅπλα παρεχομένων, στρατηγοὺς 
δὲ καὶ ἱππάρχους οὐσίαν ἀποφαίνοντας οὐκ ἔλαττον ἢ ἑκατὸν μνῶν ἐλευθέραν 
καὶ παῖδας ἐκ γαμετῆς γυναικὸς γνησίους ὑπὲρ δέκα ἔτη ‘yeyovoras’ 
τούτους δ᾽ ἔδει διεγγυᾶν τοὺς πρυτάνεις καὶ τοὺς στρατηγοὺς καὶ τοὺς 
ἱππάρχους τοὺς ἕνους μέχρι εὐθυνῶν, ἔγγυητὰς 6 ἐκ τοῦ ἀυτοῦ τέλους 
δεχομένους οὗπερ οἱ στρατηγοὶ καὶ οἱ ἵππαρχοι. βουλεύειν δὲ τετρακοσίους 
καὶ ἕνα τοὺς λαχόντας ἐκ τῆς πολιτείας. κληροῦσθαι δὲ καὶ ταύτην καὶ τὰς 
ἄλλας ἀρχὰς τοὺς ὑπὲρ τριάκοντ᾽ ἔτη γεγονότας, καὶ δὶς τὸν αὐτὸν μὴ 
ἄρχειν πρὸ τοῦ πάντας ἐξελθεῖν᾽ τότε δὲ πάλιν ἐξ ὑπαρχῆς κληροῦν. εἰ δέ 
τις τῶν βουλευτῶν, ὅταν ἕδρα βουλῆς ἢ ἐκκλησίας 7H, ἐκλείποι τὴν σύνοδον, 
ἀπέτινον ὁ μὲν πεντακοσιομέδιμνος τρεῖς δραχμάς, ὁ δὲ ἱππεὺς δύο, ξευγίτης 
δὲ μίαν. ἡ δὲ βουλὴ ἡ ἐξ ᾿Αρείου πάγου φύλαξ ἦν τῶν νόμων καὶ διετήρει 
τὰς ἀρχὰς ὅπως κατὰ τοὺς νόμους ἄρχωσιν. ἐξῆν δὲ τῷ ἀδικουμένῳ πρὸς 
τὴν τῶν ᾿Αρεοπαγιτῶν βουλὴν εἰσαγγέλλειν ἀποφαίνοντι παρ᾽ ὃν ἀδικεῖται 
νόμον. ἐπὶ δὲ τοῖς σώμασιν ἦσαν οἱ δανεισμοί, καθάπερ εἴρηται, καὶ ἡ 
χώρα δὶ ὀλίγων ἦν. 


(“Such was, in outline, the first constitution, but not very long after 
the events above recorded, in the archonship of Aristaichmus, Draco en- 
acted his ordinances. Now his constitution had the following form. The 
franchise was given to all who could furnish themselves with a military 
equipment. The nine Archons and the Treasurers were elected by this body 
from persons possessing an unencumbered property of not less than ten 
minas, the less important officials from those who could furnish themselves 
with a military equipment, and the Generals (Strategi) and commanders 
of the cavalry (Hipparchi) from those who could show an unencumbered 
property of not less than a hundred minas, and had children born in law- 
ful wedlock over ten years of age. These officers were required to hold 
to bail the Prytanes, the Strategi, and the Hipparchi of the preceding year 
until their accounts had been audited, taking four securities of the same 
class as that to which the Strategi and the Hipparchi belonged. There 
was also to be a Council, consisting of four hundred and one members, 
elected by lot from among those who possessed the franchise. Both for 
this and for the other magistracies the lot was cast among those who were 
over thirty years of age; and no one might hold office twice until every one 
else had had his turn, after which'they were to cast the lot afresh. If any 
member of the Council failed to attend when there was a sitting of the 
Council or of the Assembly, he paid a fine, to the amount of three drachmas 
if he was a Pentacosiomedimnus, two if he was a Knight, and one if he 
was a Zeugites. The Council of Areopagus was guardian of the laws, and 
kept watch over the magistrates to see that they executed their offices in 
accordance with the laws. Any person who felt himself wronged might 
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Jay an information before the Council of Areopagus, on declaring what law 
was broken by the wrong done to him. But, as has been said before, loans 
were secured upon the persons of the debtors, and the land was in the 
hands of a few.’’)? 


No other author specifically credits Draco with being the 
framer of a constitution.? In fact, Aristotle himself, in the 
Politics,3 says that Draco made laws for a constitution that 
was already in existence (πολιτείᾳ ὑπαρχούσῃ). He adds that 
there was nothing in the laws worth mentioning except the 
severity of the punishments. The authenticity of this pas- 
sage of the Politics has been questioned. But in view of the 
silence of other authors on a Draconian constitution it 18 
dangerous to reject the assertion in the Politics, whether it 
be regarded as written by Aristotle or by a pupil. Because 
of the discrepancy between the Politics and the Constitution 
of Athens, the real test of the genuineness of the constitution 
is the internal evidence of the passage of the Constitution of 
Athens under discussion. The main points of the constitu- 
tion are as follows: 


1. A hoplitic franchise already in existence. 

2. The election by the enfranchised of archons, treasurers, 
generals, hipparchs, and prytaneis, for all of which offices 
property qualifications are specified. There is a reference 
to an audit and to the use of the lot in the selection of 
some of the officials. 

3. A council of 401 selected by lot from among the enfran- 
chised of thirty years of age or more, with rotation of 
office. 


™ The text and translation are those of Kenyon (1920). 


? There are two passages which might be interpreted to mean that Draco made 
a new constitution, Ps. Plato Axiochus, 365 D, and Cic. de repudl. ii. 1. 2. Both 
are late and should not be pressed. 


311, 12 (12744). Cf. CAH, III, 593: “Draco regulated existing institutions 
rather than created new ones.” 


4 For the inconsistencies in the passage and the reasons for doubting its Aristo- 
telian authorship, cf. Newman, The Politics of Aristotle, 11, 376 f. He concludes: 
“Aristotle may have left only the fragment about Solon and a few rough data for 
insertion after the notice of the Carthaginian constitution and some member of 
the school, not very long after his death, completed them as he best could.” 
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4. Graduated fines for members of the council for non-at- 
tendance at assembly or council meetings. 


5. The duties of the Areopagus. 


In the first place, it is stated that the franchise had already 
been given to all who could furnish themselves with military 
equipment. This is the only possible meaning if the pluper- 
fect ἀπεδέδοτο of the manuscript is retained. Kenyon be- 
lieves that if the extension of the franchise had taken place 
earlier, due account of the fact would have been taken in the 
preceding chapter, which is a rather detailed description of 
the state of affairs before Draco. He translates: “the fran- 
chise was given’’; and in his annotated edition of the Greek 
text suggests that ἀπεδίδοτο should be read.t Sandys, fol- 
lowing the translation of Poste, states that the tense (pluper- 
fect) implies that the franchise had already been given and 
that therefore this sentence does not belong to the alleged 
Draconian constitution.? Poste comments further that this 
interpretation agrees with the statement in the Politics that 
Draco did not alter the constitution. The political revolu- 
tion had already taken place, and Draco’s task was merely 
to adjust the laws to the new state of affairs. The hoplitic 
franchise, however, is one of the features of the constitution 
proposed by the party of Theramenes in 411 B.c.3 δοκοῦσι 
δὲ καλῶς πολιτευθῆναι κατὰ τούτους τοὺς καιρούς, πολέμου TE καθεσ- 
τῶτος καὶ ἐκ τῶν ὅπλων τῆς πολιτείας οὔσης. Various scholars 
consider this one of the particularly striking resemblances 
between the constitution of Draco and the constitutions of 
411 B.c. which prove the former to be a complete anachronism. 
Headlam pointed this out in some detail,4 and Busolt showed 
that the document was constructed in accordance with condi- 
tions which existed only in the second half of the fifth cen- 

τ Confusion between the present and perfect forms of ἀποδίδωμι is rather com- 
mon. Compare, e.g., the description of the Areopagus in Lysiasi. 30: ᾧ καὶ πάτριόν 
ἐστι καὶ ἐφ᾽ ἡμῶν ἀποδίδοται (or ἀποδέδοται) τοῦ φόνου τὰς δίκας δικάζειν. Cf. infra, 
Ρ. 330. 

2 Sandys, Aristotle's Constitution of Athens, ad loc. 

3 Aristotle 4th. Pol. xxxiii. 2; cf. Thucydides viii. 97; Xenophon Hell. 11. 3.48. 

4 Class. Rev., V, 168. 
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tury.’ It 1s based on a time when the ζευγίτης, owing to the 
hardships of war, could no longer provide himself with mili- 
tary equipment. Hence παρεχόμενοι τὰ ὅπλα Was substituted for 
ζευγῖται. So, in the case of the higher officials, the πεντακο- 
σιομέδιμνοι and ἱππεῖς no longer possessed the proper prop- 
erty census. Hence the specific property qualifications. 

Nothing is gained from a comparison with the constitu- 
tion of Solon. By that the franchise was apparently granted 
to all who measured up to the thetic census,? which was cer- 
tainly lower than the hoplitic. This could be either a wholly 
new provision on the part of Solon or could be viewed as 
merely an extension of the provisions of Draco, if the alleged 
constitution of Draco is accepted. In view, however, of the 
other striking resemblances between the Draconian constitu- 
tion and those of 411 B.c., it seems well to view the provi- 
sion as an anachronism.3 

The next section of the constitution deals with the off- 
cials, their qualifications, and the method of selection. All 
ὅπλα παρεχόμενοι are represented as electing the officials:4 the 
archons and treasurers were required to possess property 
worth not less than Io minas, and free from debt;5 the lesser 
officials could be chosen from any of the enfranchised; and ὦ 
the generals and hipparchs from those who possessed unen- 
cumbered property worth not less than 100 minas and had 
legitimate children of more than ten years of age. In Solon’s 
constitution,® after a detailed description of the methods of 
election introduced by Solon, Aristotle continues: “Such was 
Solon’s legislation with respect to the nine archons; whereas 


™ Busolt-Swoboda, op. cit., 56. 2 Aristotle Ath. Pol. vii. 3. 

3 This view has been followed by various scholars, e.g., E. Meyer, Forschungen, 
I, 237 ff.; De Sanctis, op. cit., pp. 161 ff. Wilcken, Zur Drakontischen Verfassung, 
p. ὃς. Botsford, op. cit., p. 146, argues that in the time of Homer the agora was 
composed of the men who were liable to military service. The same was true in 
Athens. Hence Draco did nothing to widen citizenship. 

4 Cf. Keil, Die Solonische Verfassung, pp. 114 ff. 


5. Busolt-Swoboda, op. cit., p. §4, n. 1, assume that the archon could at the 
same time have much mortgaged property. 


6 Ath. Pol. viii. 
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in early times the Council of the Areopagus summoned suit- 
able persons according to its own judgment and appointed 
them for the year to the several offices.” This is perfectly 
consistent with the account of the pre-Draconian constitu- 
tion described in chapter 11, where Aristotle says that the 
archons were elected on a basis of wealth and birth and that 
the Areopagus was made up of ex-archons. It is surprising 
that Aristotle takes no account of the intermediate method 
ascribed to Draco in chapter iv. Again, the property quali- 
fications make this one of the most suspicious passages in 
the constitution. Although Kenyon retains this feature of 
the constitution, as he retains it all, he agrees that the quali- 
fications for archons and treasurers is absurdly low. Head- 
lam* says that at this time property was reckoned not in 
money but in corn. According to Plutarch,? a ζευγίτης had 
to possess land capable of producing 200 μέδιμνοι a year; and 
a μέδιμνος of corn was worth about a drachma at this time. 
The value of land of this extent can be estimated only rough- 
ly. Headlam puts it at not less than 2,000 drachmas—20 
minas. According to the Draconian constitution, the posses- 
sion of land worth Io minas (1,000 drachmas) constituted 
eligibility to the archonship. This qualification, being lower 
than that of the ζευγίτης, would not have constituted eligibil- 
ity for any office under Solon. Recognizing this fact, Thomp- 
son? argues that not δέκα, but ἑκατόν, should be read here. 
This would make the property qualification the same for the 
archons and generals. Those who accept the constitution 
are driven to some such argument as this, for it is not to be 
supposed that Draco lowered the property qualification for 
archons and that it was then raised very considerably by 
Solon, who restricted the archonship to the first class. It is 
of course true that there was some kind of property qualifica- 
tion long before the time of Draco. Aristotle says in chapter 
111, “the archons were elected under qualifications of wealth 
and birth.” 

Another suspicious feature in this passage is the list of 


I Dacies Di ΠΣ 2 Solon, xviii. S.Class. Rév., Vy 223 £, 
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officials. Thucydides states that at the time of the affair of 
Cylon the chief power lay in the hands of the nine archons.* 
The polemarch had the chief command in war long after this 
time.? Yet, in the Draconian constitution the generals and 
hipparchs appear as far more important officials than the 
archons. Busolt regards this as evidence that the Draconian 
constitution is a document of the fifth century, when the 
archons were relatively unimportant.3 Further, the naucraroi 
and the kolakretai, who played a great part in early Attic 
history, are not mentioned in the passage. It is significant 
that these officials were no longer in existence in 411 B.c.4 
In regard to the στρατηγοί in general, Headlam says as fol- 
lows: 


1. There is no other record of στρατηγοί at this time. In 
chapter vil, where a considerable list of officials is given, 
they are not mentioned. 

2. The clause that they must have children is quite new. 

3. If there were στρατηγοί they must have held an inferior 
position, and the high property qualification is unaccount- 


able.s 


The decisive argument against the passage is the failure of 
Solon to mention officials who are as important as they ap- 
pear in the Draconian constitution. Furthermore, both gen- 
erals and hipparchs are mentioned in the lists of officials in 
the proposed constitution of 411 and are very important. 
They were to serve without pay, which of course presupposes 
a property qualification.® The archons and the prytaneis 
during the period of the Peloponnesian War were the only 


τ ΤΠ 0. Ge Ὁ, τες ὃν δα 
2 Ath ΠΟ ΣΕ 4 Busolt-Swoboda, op. cit. 


SIt is interesting to note qualifications of a similar character at a later 
date. Cf. Deinarchus Contra Dem., 71: τοὺς νόμους προλέγειν τῷ ῥήτορι καὶ τῷ 
στρατηγῷ . . . . παιδοποιεῖσθαι κατὰ τοὺς νόμους, γῆν ἐντὸς ὅρων κεκτῆσθαι, κ.τ.λ. 
It is quite possible that the development of the στρατηγία began soon after Draco’s 
legislation (cf. supra, p. 84, n. 2), but the fact that they are not mentioned in Solon’s 
constitution shows that they had as yet assumed little importance in his time. 


6 Ath. Pol. xxx. 2; cf. xxix. §: ras δ᾽ ἀρχὰς ἀμίσθους ἄρχειν ἁπάσας ἕως ἂν ὁ 
πόλεμος ἢ, πλὴν τῶν ἐννέα ἀρχόντων Kal τῶν πρυτανέων ot ἂν ὦσιν. 
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officials who were to receive pay. This implies that no high 
property qualification for these offices was required. The 
high qualification for generals and the low one for archons 
would be quite natural in fifth-century Athens. 

These officials were to hold to bail the prytaneis, the gen- 
erals, and the hipparchs of the preceding year until their 
accounts had been audited, taking securities.? In later times 
all regular officials at Athens were subject to an audit, and 
there is no reason to suppose that there would not be some 
check upon them long before Draco. This seems to be im- 
plied among the. powers of the Areopagus in chapter 111.? 
But the mention of prytaneis in this passage is puzzling; it 
may be that the archons are meant, for it is quite possible 
that the archons were called prytaneis up to the time of 
Solon. The correct interpretation, however, seems to be to 
identify them with the presidents of the council and assembly 
in later days and to view this passage as inspired by the 
oligarchic party of 411 B.c.4 _If Aristotle, writing in the fourth 
century, had meant others than the chairmen of the coun- 
cil, he would certainly have been more specific.§ 

The next section of the constitution deals with a council 
of 401. This is quite new. In chapter viii Aristotle says that 
Solon made a council of 400, 100 from each tribe. The verb 
ἐποίησε seems to imply that Aristotle thought that Solon 
instituted a new council. And he seems to be contrasting the 
new council of 400 with the Areopagus, which previously had 
existed by itself. No council of Draco is ever mentioned by 
other writers. In fact, Plutarch credits Solon with the in- 

τ Another interpretation (cf. Sandys, ad Joc.) is that the new group of officials 


had to have security given on their behalf until the time of their audit. διεγγυᾶσθαι 
would then be passive. 

2 Keil, op. cit., pp. 114 ff., says that in the time of Draco the audit was in the 
hands of the Areopagus. 

3 Cf. Sandys, ad loc. 

4In this connection it is interesting to note that the prytaneis appear along 
with archons in one of the constitutions of 411 B.c. (4th. Pol. xxix. 5). 

5 Cf. Keil, op. cit., p. 96; Busolt-Swoboda, op. cit., p. 54, “die Vorsitzenden des 
Rates”; Frankel, Rhein. Mus., XLVII (1892), 481; Schofter, Fahresb. iiber Fort- 
schritte d. kl. Altertumsw., LXXXIII (1895), No. 1, 197. 
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stitution of the council of 400." Kenyon explains the seeming 
inconsistency by asserting that Solon merely changed the 
membership from 401 to 400. Botsford assumes that there 
was a boulé in some form alongside the Areopagus before 
Draco, and that Draco was not adding anything new in this 
council of 401.? In the estimation of Wilamowitz, the odd 
number of 401 1s a sign of the genuineness of the document. 
Keil compares the odd number with other early odd numbers, 
e.g., nine archons, fifty-one ephetae, the Eleven. The odd 
number, on the other hand, recalls also the courts of 201 and 
soi under the democracy.’ Furthermore, this passage is simi- 
lar to a provision of one of the constitutions of 411 B.c.: 
βουλεύειν μὲν τετρακοσίους κατὰ τὰ πάτρια, τετταράκοντα ἐξ ἑκάστης 
φυλῆς, ἐκ προκρίτων ods ἂν ἕλωνται οἱ φυλέται τῶν ὑπὲρ τριάκοντα 
ἔτη γεγονότων ‘“There should be a Council of Four Hun- 
dred, as in the ancient constitution, forty from each tribe, 
chosen out of candidates of more than thirty years of 
age, elected by the members of the tribes.’”’ The system of 
rotation of office is also found in 411 Β.0.7 Headlam insists 
that it was the mark of a developed democracy and could 
not have been true in the time of Draco. The mention of the 
lot in connection with the council and minor offices 15 striking. 
It is a debatable question whether in Solon’s time the election 
of officials was a combination of lot and election, as Aristotle 
asserts.’ But there is reason to suppose that the use of the 
lot was much older than Solon.9 


τ Solon, xix. 


2 Botsford, op. cit., p. 146. In Botsford’s opinion the two main points affecting 
the constitution are the franchise and the council of 401. If Draco made no techni- 
cal change in these two points, Aristotle could with truth say in the Politics that 
Draco adapted his laws to an already existing constitution. Botsford does not 
at all prove that the pre-Draconian constitution was practically like that given in 
chapter iv. 


3 Aristoteles und Athen, 1, 88, n. 25. 6 Ath. Pol. xxxi. 1. Cf, xxx. 2. 
MOD ceil. Ῥ. 96. US ΣΙ, 
5 Cf. Busolt-Swoboda, op. cit., p. 57. 8 Ath. Pol., viii. 


9 Cf. Headlam, Election by Lot at Athens, p. 183. For the introduction of allot- 
ment into the selection of the archons, cf. Ferguson, ‘“The Oligarchic Revolution at 
Athens of the Year 103-2 B.c.,” K/io, IV, 1 ff. Cf. also, 5. B. Smith, “The Estab- 
lishment of the Public Courts at Athens,” T4P2Z., LVI, 113. 
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The fourth section introduces the subject of fines for non- 
attendance of council members at meetings of the council 
and assembly, and in this connection three of the property 
classes which have been believed to belong to Solon are men- 
tioned. The fact that Aristotle describes the formation of 
these classes in such detail under Solon casts grave doubt 
on this passage, despite the fact that in the passage about 
Solon, Aristotle says: ‘He divided the population according 
to property into four classes, just as it had been divided be- 
fore.” As far as the fine for non-attendance is concerned, the 
only other instance in Athenian history of a fine for non- 
attendance is to be found in the constitution of the Four 
Hundred.’ | 

The final passage of the constitution deals with the Are- 
opagus. The main differences between the description of the 
body here and in the pre-Draconian constitution in chapter 
ili are certain judicial features. These properly belong to 
Draco’s code and have been discussed in that connection. 

From the foregoing account it 1s clear that, owing to the 
inconsistencies and anachronisms of chapter iv, the consti- 
tution contained therein cannot be a constitution which was 
established in the time of Draco. It appears, then, that as 
far as the constitution was concerned, Draco merely regulat- 
ed existing institutions and did not create new ones. The 
Aristotelian authorship of the passages has been much de- 
bated. Certainly several other passages in the Constitution 
of Athens indicate that Aristotle ascribed a constitution to 
Draco. At the beginning of chapter 11, Aristotle makes the 
following statement: ‘The form of the ancient constitution 
before Draco was as follows. .... ” If genuine, this sentence 
certainly presupposes a change in the time of Draco—whether 

Vil. 3. ἌΧ ΧΊΟΣ 

3 Cf. supra, p. 95. Scholars who consider the constitution an interpolation are 
divided on the question whether this final section about the Areopagus is an inter- 
polation or part of the original. Headlam, Class. Rev., V, 168, accepts the section 
and translates: “Draco published his code of law, but the Areopagus maintained its 
position and had to guard the (new) laws. And any person who had been maltreated 
could go to the Areopagus and show them which of the (new) laws had been broken.” 


Busolt-Swoboda, op. cit., p. 57, considers it part of the spurious constitution. Cf. 
Wilcken, op. cit., p. 93. 
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that change be one in form or merely in the fact that the con- 
stitution was written down by Draco just as his laws were 
written. The second passage of interest in this connection 18 
that part of chapter xli which enumerates the various changes 
which the Athenian constitution had undergone. Aristotle 
explains that the constitution which existed in his own day 
was the eleventh change in the Athenian constitution. He 
proceeds as follows: 

πρώτη μὲν yap ἔγένετο μετάστασις: τῶν ἐξ ἀρχῆς, Ἴωνος καὶ τῶν μετ᾽ 
αὐτοῦ συνοικησάντων᾽ τότε γὰρ πρῶτον εἰς τὰς τέτταρας συνενεμήθησαν 
φυλὰς καὶ τοὺς φυλοβασιλέας κατέστησαν. δευτέρα δὲ καὶ πρώτη μετὰ 
ταύτην, ἔχουσα πολιτείας τάξιν, ἡ ἐπὶ Θήσεως γενομένη, μικρὸν παρεγκλί- 
νουσα τῆς βασιλικῆς. μετὰ δὲ ταύτην ἡ ἐπὶ Δράκοντος, ἐν ἣ καὶ νόμους 
ἀνέγραψαν πρῶτον. τρίτη δ᾽ ἡ μετὰ τὴν στάσιν ἡ ἐπὶ Σόλωνος, ἀφ᾽ ἧς ἀρχὴ 
δημοκρατίας ἔγένετο. τετάρτη δ᾽ ἡ, κ.τ.λ. 
It is noteworthy that the constitution of Draco does not re- 
ceive a number. One group of scholars? insists that the con- 
stitution of Ion was not reckoned in the enumeration be- 
cause it was the original establishment and not a change. 
Hence the constitution of Theseus, which Aristotle describes 
as δευτέρα δὲ καὶ mpwrn μετὰ ταύτην (1.e., after that of Ion), 
is the first change and therefore the first in the enumeration. 
This allows the constitution of Draco to count as second, al- 
though it has no number; and then the constitution of Solon 
is really τρίτη ; that of Peisistratus, the fourth change; and so 
on. The other group, many of them accepting the reading 
κατάστασις, insists that the constitution in the time of Jon 
counts as the first, that of Theseus second, and that of Solon 
third. Therefore the bit about Draco without a number 18 
an interpolation inserted to harmonize with the interpolation 
of chap. iv. The emphasis in this passage upon Draco’s work 
as a lawgiver as the chief characteristic of his constitution is 
certainly inconsistent with chapter iv.4 But other like incon- 
sistencies can be found within the Constitution of Athens. 
For example, there is certainly inconsistency between chapters 


™ Blass conjectures κατάστασις. The MS reading is: .... araraots. 
2 Cf. Kenyon, ad loc. 3 Cf. Sandys, ad loc. 
4 Cf. Headlam, Class. Rev., V, 167. 
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vill and xxii in regard to the election of archons before the 
time of Cleisthenes.” 

The next passage in question occurs in the description of 
the Solonian reforms: “He divided the population according 
to property into four classes, just as it had been divided before, 
namely Pentacosiomedimni, Knights, Zeugitae and Thetes.”” 
The Draconian constitution mentions this division, with the 
exception of thetes, in connection with fines for non-attend- 
ance in council and assembly. The italicized words may be 
viewed as an interpolation or as evidence of the authenticity 
of the Draconian constitution. 

Chapter v, immediately following the Draconian consti- 
tution, begins as follows: τοιαύτης δὲ τῆς τάξεως οὔσης ἐν τῇ 
ΠΟΛ . . . . (“since such, then, was the organization of 
the constitution, and the many were in slavery to the few, 
the people rose against the upper class’’). Sandys remarks 
that if chapter iv is an interpolation, then the use of τάξεως 
here becomes open to suspicion “unless we are content to re- 
gard the powers of the Areopagus and the right of bringing 
grievances before them as sufficient to constitute a τάξις, or 
constitutional order of things.”’ Sandys 1s, of course, accept- 
ing the final part of chapter ιν. On the other hand, if chap- 
ter iv is considered an interpolation, it is not at all difficult to 
understand that the words refer back to the situation de- 
scribed in chapter 111. 

It is plain that all of these passages can be explained both 
by those who accept the constitution as the work of Aristotle 
and by those who consider it an interpolation. In view, how- 
ever, of all the passages discussed above, it seems more rea- 
sonable to suppose that Aristotle really ascribed a constitu- 
tion to Draco and that he is himself responsible for chapter iv 
than to suppose that the passages are the work of a very 


vill, 1, and ΧΧΙ!. 6. 2 Vil. 

3 All of the three passages which have been discussed are bracketed in the Blass- 
Thalheim edition. Kenyon, on the other hand, accepts them all in his Oxford edi- 
tion (1920) and in his annotated edition and translation. The latest Teubner edi- 
tion (Blass-Thalheim-Oppermann) brackets nothing. 


4 Ad loc. 
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skilful interpolator. No ineeepolaron after Aristotle would 
have been interested either in inserting a constitution in the 
treatise of Aristotle or in inserting the other passages to 
agree with it. Provided, then, it is the work of Aristotle, 
where did he get it? It has been shown above that suspicion 
can be thrown upon practically every line of the constitu- 
tion and that it certainly cannot be a constitution framed by 
Draco. It has been shown further that practically every pro- 
vision in it reflects the provisions of the constitutions of 411 
B.c. The case seems, then, to be as follows: The document 
is an anachronism found by Aristotle in some pamphlet writ- 
ten by the party politicians of the time of the Four Hundred 
and purporting to give the provisions of the ancient constitu- 
tion (πάτριος πολιτεία). Aristotle incorporated it in his trea- 
tise as the constitution of Draco. The passage about the 
Areopagus alone is true for the time of Draco. 


CHAPTER V 
THE JUDICIAL REFORMS OF SOLON 


The judicial reforms of Solon, which secured a minimum 
of popular participation in the administration of justice and 
laid the foundation of democracy, are among the most im- 
portant in Athenian history. And yet, in spite of the keen 
interest which Greek political thinkers and reformers always 
exhibited in the so-called πάτριος πολιτεία, surprisingly few 
details are found in the sources. Obviously the best source 
is the poetry of Solon. Aristotle and Plutarch had Solon’s 
poems before them and quoted freely from them. 

Solon was not without some experience in matters of law 
and justice before he was chosen as lawgiver. He represented 
Athens in the adjudication by Spartan arbitrators of the dis- 
pute between Athens and Megara regarding the ownership 
of Salamis. To prove his case, he cited a couplet from 
Homer,’ and some Delphian oracles in which Apollo spoke 
of Ionian Salamis. He also brought forward archaeological 
evidence to show that the ancient graves on the island were 
Athenian, not Megarian: “The Megarians buried their dead 
facing the east, but the Athenians facing the west.”? When 
the chronic quarrel between the Alcmaeonidae and the Cy- 
lonian factions was on the verge of involving the city in civil 
war, Solon persuaded the accused Alcmaeonidae’ to submit 
to trial, thus showing his faith in the efficacy of the reign of 
law (εὐνομίη), which he praises in his poetry. 

The responsibility for the civil strife in the city, which led 
to his own selection as διαλλακτής and archon, he ascribes 

τἀ ΣΡ τὴς ΟΣ ὃ 

Αἴας δ᾽ ἐκ Σαλαμῖνος ἄγεν δυοκαίδεκα νῆας, 
στῆσε δ᾽ ἄγων ἵν᾽ ᾿Αθηναίων ἵσταντο φάλαγγες. 
Plutarch Solon, x, says that Solon invented the lines. 
2 Plutarch, op. cit., x, translated by Perrin. 
3 Plutarch, op. cit., xii. 
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to the greed and arrogance of the wealthy.t They are led to 
seek their own advantage at the expense of their fellows. 
Lawlessness results. ‘They spare neither the treasures of the 
gods nor the property of the state, and steal like brigands, 
one from another. They pay no heed to the unshaken rock 
of holy justice.’’? Lawlessness is the chief cause of the ills 
from which a city suffers. The practice of lending money on 
the security of the debtor’s person was bad enough, but the 
“crooked decisions” of magistrates in administering the law 
intensified the evil. Debtors were sometimes unjustly ad- 
judged to be slaves of their creditors.4 

Under the reign of law, on the other hand, crooked judg- 
ments are made straight and arrogance is softened.’ Solon 
drafted laws fair alike to rich and poor.’ But laws are not 


1 Aristotle 4th. Pol. v. 2: ἰσχυρᾶς δὲ τῆς στάσεως οὔσης καὶ πολὺν χρόνον 
ἀντικαθημένων ἀλλήλοις εἵλοντο κοινῇ διαλλακτὴν καὶ ἄρχοντα Σόλωνα, κιτ.λ. CE. 
Plutarch, op. cit., xiv; Ath. Pol. v. 3: καὶ ὅλως αἰεὶ τὴν αἰτίαν τῆς στάσεως ἀνάπτει 
τοῖς πλουσίοις" διὸ καὶ ἐν ἀρχῇ τῆς ἐλεγείας δεδοικέναι φησὶ τήν τε φιλαργυρίαν τήν θ᾽ 
ὑπερηφανίαν;,᾽ ὡς διὰ ταῦτα τῆς ἔχθρας ἐνεστώσης. 


2 Elegy 2. 11 ff., translation by Linforth. The references to Solon are to the 
Teubner text of Hiller-Crusius. 
πλουτοῦσιν δ᾽ ἀδίκοις ἔργμασι πειθόμενοι 


οὔθ᾽ ἱερῶν κτεάνων οὔτε τι δημοσίων 
3 ἄν νη 2 
φειδόμενοι κλέπτουσιν Eh ἁρπαγῇ ἄλλοθεν ἄλλος, 
οὐδὲ φυλάσσονται σεμνὰ θέμεθλα Δίκης. 


3 [bid., 31 f.: 
ταῦτα διδάξαι θυμὸς ᾿Αθηναίους με κελεύει, 
ὡς κακὰ πλεῖστα πόλει δυσνομίη παρέχει. 


4 Solon Frag. 32. 8 ff.: 
πολλοὺς δ᾽ ᾿Αθήνας πατρίδ᾽ εἰς θεόκτιτον 
᾽ U Ud bla ϑ la 
ἀνήγαγον πραθέντας, ἄλλον ἐκδίκως, 
" \ Dues r “ 
ἄλλον δικαίως, τοὺς 6 ἀναγκαίης ὕπο 
χρειοῦς φυγόντας. 
5 Elegy 2. 33 ἢ: 
9 ’ I kop \ 9 a bP) ’ 
εὐνομίη δ᾽ εὔκοσμα Kal ἄρτια πάντ᾽ ἀποφαίνει, 
καί θ᾽ ἅμα τοῖς ἀδίκοισ᾽ ἀμφιτίθησι πέδας. 
τραχέα λειαίνει, παύει κόρον, ὕβριν ἀμαυροῖ, 
αὐαίνει 5’ ἄτης ἄνθεα φυόμενα, 
᾽ 
εὐθύνει δὲ δίκας σκολιὰς ὑπερήφανά T ἔργα 
mpaiver, παύει δ᾽ ἔργα διχοστασίης, K.T.r. 


6 Solon Frag. 32. 18 ff.: 
θεσμοὺς δ᾽ ὁμοίως τῷ κακῷ τε κἀγαθῷ, 
εὐθεῖαν εἰς ἕκαστον ἁρμόσας δίκην, 
ἔγραψα. 
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enough; they must be impartially administered; else, as Ana- 
charsis’ said, “‘like spiders’ webs they would catch the weak 
and poor, but would easily be broken by the mighty and rich.” 
Hence, he “organized the people,” giving them just enough 
power to maintain their rights? and uphold the reign of law. 
These hints regarding the judicial measures of Solon, drawn 
from his own writings, will be found useful in interpreting 
the more specific information contained in other sources. 

Certain marked discrepancies between Aristotle’s account 
of the work of Solon in the Constitution of Athens and that 
contained in the Politics} have been observed and variously 
explained. But if one keeps in mind the different methods 
of approach in the two works, he will find the discrepancies 
explainable. Indeed, they are inevitable. In the Constitu- 
tion of Athens Aristotle traces the growth of the constitution 
step by step, but in the Politics he draws illustrations of his 
political theories from Athenian constitutional practice with 
but little regard to dates and origins. 

In the Constitution of Athens, Aristotle’s treatment of 
Solon’s judicial reforms is meager and disappointing. In a 
single sentence he tells us that the lowest class, the thetes, 
shared in the government only to the extent of participating 
in the assembly (ἐκκλησία) and the law courts (δικαστήρια)." 
There is not a word about the organization and functions of 
either the ἐκκλησία or the δικαστήριον. It occasions some sur- 
prise to encounter, two chapters later, the statement that 
the right of appeal to the δικαστήριον was one of three great 
democratic features of the Solonian constitution.’ One must 


τ Plutarch Solon, v. 


4 Solon Frag. 32.1 f. (For the text given here, cf. Linforth, Solon the Athenian, 
p. 136.) 
ἐγὼ δὲ, τῶν μὲν οὕνεκα ξυνήγαγον 
δῆμον, τί τούτων πρὶν τυχεῖν ἐπαυσάμην ; 


ΣΤΡ 7.1. 


3 Page 12734, quoted supra, p. 88. Some have regarded the passage as spuri- 
ous. The objections are not convincing. Cf. S. B. Smith, “The Establishment of 
the Public Courts at Athens,” T4P4A, LVI, 107, n. 5. 


4 Ath. Pol. vii. 3: τοῖς δὲ τὸ θητικὸν τελοῦσιν ἐκκλησίας καὶ δικαστηρίων μετέδωκε 
μόνον. 


5. [bid., ix τ. 
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go to Plutarch to learn definitely that only the decisions of 
the magistrates were subject to appeal. The careful reader, 
who recalled Aristotle’s earlier statement, κύριοι δ᾽ ἦσαν [the 
magistrates] Kat τὰς δίκας αὐτοτελεῖς κρίνειν Kal οὐχ ὥσπερ 
νῦν προανακρίνειν,, might reach this conclusion independent- 
ly of Plutarch, but the ordinary reader would never guess 
it. He would not unnaturally conclude that all judicial de- 
cisions were subject to review by the δικαστήριον. This power 
of review is said to have been the starting-point for the even- 
tual control of the constitution by the people. The masters 
of the law courts became masters of the government.? The 
lack of precision, too, in the laws of Solon 15 said to have 
contributed to the power of the courts. The vagueness of 
the laws resulted in disputes regarding their meaning. They 
needed authoritative interpretation. In commenting on the 
suggestion that Solon purposely made the laws obscure, 
Aristotle rather pointedly remarks that it “15 not just to 
judge Solon’s intentions from the actual results in the present 
day, but from the general tenor of the rest of his legislation.’ 
Aristotle was well aware of the tendency of political writers 
to attribute to Solon all subsequent developments of the sys- 
tem which he founded.‘ 

In the Politics, however, Aristotle 1s no longer concerned 
with the details of the process by whitch the people, through 
control of the judiciary, controlled the state. He is interested 
rather in the results as exemplified in the constitution of his 
own time. In this spirit it is not easy for a political theorist 
to avoid inaccuracies. There was a natural tendency to at- 
tribute to Solon features of the judicial system that did not 
belong to his time. He was, after all, the founder of the sys- 
tem, and might in a sense be held responsible for what in 
succeeding generations it became, though he could not by 

EGE Bes PIR eS. hy 

3 [bid., 1x. 2, Kenyon’s translation: οὐ yap δίκαιον ἐκ τῶν νῦν γιγνομένων ἀλλ᾽ 


ἐκ τῆς vis τ τς θεωρεῖν τὴν ἐκείνου βούλησιν. 


ιν 


4Cf. Isocrates Areopagiticus, 16: τὴν δημοκρατίαν .... ἣν Σόλων μὲν ὁ 
δημοτικώτατος γενόμενος ἐνομοθέτησε, Κλεισθένης δ᾽ ὁ τοὺς τυράννους ἐκβαλὼν καὶ τὸν 
δῆμον καταγαγὼν πάλιν ἐξ ἀρχῆς κατέστησεν. Also Antidosis, 232; and Aeschines 
ill. 257: Σόλωνα μὲν τὸν καλλίστοις νόμοις κοσμήσαντα τὴν δημοκρατίαν. 
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any possibility have anticipated the development. Conse- 
quently, for example, the reader of the Politics should be 
cautious about accepting the statement that the audit 
(εὔθυνα) of magistrates was in the hands of the people in So- 
lon’s time. In view of what Aristotle says in the Constitution 
of Athens, supported by considerations based on Solon’s own 
words, this cannot be literally true." In Greek theory and 
practice the administration of justice was always a very im- 
portant function of government. Aristotle believed that the 
minimum participation in government compatible with citi- 
zenship was the right to share in deliberative and judicial 
functions.? So Solon, when he emancipated the lower classes 
economically, gave them a share in the government by allow- 
ing all who could qualify for the lowest class to be members 
of the popular assembly (ἐκκλησία) and the law courts (δικα- 
στήρια). Here Aristotle uses δικαστήρια in the plural, just 
as the orators use it, when the jurors were actually divided 
into panels. But in two other passages he uses the singular 
as if speaking of a single body.’ Plutarch‘ also uses the singu- 
lar. The use of the singular in this connection has been re- 
marked.’ But in view of the fact that in the Po/itics Aristotle 
uses both singular and plural of the Solonian court of appeal, 
the singular may have no particular significance in the Con- 


™ Cf. infra, p. 164. Cf. Newman’s excellent discussion of Pol. 12736. 35. 


2 Aristotle Pol. 1275 a. 22: πολίτης δ᾽ ἁπλῶς obderi τῶν ἄλλων ὁρίζεται μᾶλλον 
ἢ τῷ μετέχειν κρίσεως καὶ ἀρχῆς. 


3 Ath. Pol. vii. 4, plural; ix. 2, singular twice. In the Politics (12736 and τ2746) 
the plural occurs twice and the singular once. S. B. Smith (op. cit., pp. 106 ff.) 
has rightly protested against the view that Solon instituted a great popular tribunal 
consisting of a fixed number of jurymen chosen by lot from all citizens over thirty 
years of age who offered their services. 

Grote, op. cit., III, 128 Ε΄, had argued vigorously against the view that Solon 
instituted the dicasteries. Upon the recovery of Aristotle’s Constitution of Athens, 
it was hastily assumed that Grote’s critics were justified in rejecting his theory 
entirely; and many scholars assumed that Solon was responsible for the main 
features of the democratic judicial system of the fourth century. Smith has done a 
good service in calling in question these extreme views. He points out that there 
was no need of numerous courts in the Athens of the early sixth century, nor were 
there enough urban inhabitants to man them. 


4 Solon, xviii. 


5 Gilbert, Greek Constitutional Antiquities, p. 139, n. 1. 
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stitution of Athens. And yet one would expect a court of ap- 
peal, particularly a popular court (Yolksgericht), to be one, 
not several, bodies. The theoretical constitution of Hippo- 
damus, described by Aristotle in the Politics,t and the Laws 
of Plato? provide for a single court of appeal. Solon could 
scarcely have anticipated a need for more than one court. 
And there is considerable evidence that the Solonian court of 
appeal was one body and that it was called ἡλιαία. A client 
of Lysias‘ cites a law of Solon in which an obsolete word oc- 
curs, as follows: δεδέσθαι δ᾽ ἐν τῇ ποδοκάκκῃ ἡμέρας πέντε τὸν 
πόδα, ἐὰν προστιμήσῃ ἡ ἡλιαία. Grote’ questioned the gen- 
uineness of the law because Pollux had said that Solon used 
ἐπαίτια instead of προστιμήματα. But surely Lysias is as 
good an authority as Pollux. The law 1s now generally ad- 
mitted to be genuine.® Manifestly ἡ ἡλιαία is the same body 
that Aristotle calls τὸ δικαστήριον. 

This designation of the popular court largely supplanted 
ἡλιαία in the later period. But there are some interesting 
and significant survivals of the use of ἡλιαία and its deriva- 
tives. When Bdelycleon, in the Wasps of Aristophanes, 
opens court in the mock trial of the dog, imitating the herald, 
he proclaims: 

εἴ τις θύρασιν ἡλιαστῆς, εἰσίτω. 
The herald doubtless continued to use the old formula? long 


a 


112670. 39: δικαστήριον ἕν τὸ κύριον, εἰς ὃ πάσας ἀνάγεσθαι δεῖν Tas μὴ καλῶς 
κεκρίσθαι δοκούσας δίκας" τοῦτο δὲ κατεσκεύαζεν ἐκ τινῶν γερόντων αἱρετῶν. 


τ τς πο ΟΣ 
3 Busolt-Swoboda (Staatskunde, 1151, n. 3) give a convenient list of the oc- 


currences of the word ἡλιαία. Cf. Rogers’ introduction to Aristophanes, Wasps, 
pp. xix ff. 


Ὁ τὸ: SOpecia Liinios, nat. 


6 Busolt, Geschichte, 11, 285; Busolt-Swoboda, Staatskunde, p. 1151, n. 3; 
Meyer, of. cit., II, 659; Wilamowitz, op. cit., p. 60, ἡ. 1; CAH, IV, 56;S. B. Smith, 
Op. cit., p. 107, n. 6, rejects it mainly on the basis of the statement of Pollux and the 
general unreliability of the orators in matters of ancient history. But Lipsius, 
op. cit., p. 440, n. 79, has disposed of the evidence of Pollux. 


1 Wasps, 890. Cf. use of old French oyez, oyez, in opening British and Ameri- 
can courts. 
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after the jurors were regularly described as δικασταί. Reli- 
gious conservatism preserved ἡλιαία in the curse pronounced 
at the opening of the assembly: εἴ τις ἐξαπατᾷ λέγων ἢ βουλὴν 
ἢ δῆμον ἢ τὴν ἡλιαίαν. | 

In quoting the curse, Demosthenes" is evidently repro- 
ducing the ancient formula used by the herald on these occa- 
sions, which would be quite familiar to his audience. A 
speaker would scarcely venture to vary the phraseology by 
substituting a modern for an ancient technical term. The 
conservatism of religion in matters of language is further 
illustrated in connection with the heliastic oath. The oath 
is regularly described as τῶν ἡλιαστῶν ὅρκος OF ὁ ἡλιαστικὸς 
ὅρκος. In the oath itself a derivative of ἡλιαία is found: 
οὐδὲ δῶρα δέξομαι τῆς ἡλιάσεως ἕνεκα. Both ἡλιαία and its 
derivatives are found in Aristophanes.4 This may be in part 
due to the conservatism of popular speech which comedy 
seeks to reproduce. But in most instances Aristophanes uses 
the words to impart an antique flavor. Thus, in an ancient 
comic oracle it is said that some day the Athenians will sit 
in court (ἡλιάσασθαι) at § obols per day.’ When ἡλιαστής 
is used to designate a dicast, 1t is evidently intended to carry 
a suggestion of extreme old age, a favorite jibe of Aristoph- 


ΤΟΥΣ O77. 
2 Hypereides Euxenippus, 40. 
3 Demosthenes xxiv. 149. 
4 Knights, 897 ff.: 
ἐπίτηδες οὗτος αὐτὸν ἔσπευδ᾽ ἄξιον γενέσθαι. 
ἵν᾽ ἐσθίοιτ᾽ ὠνούμενοι, κἄπειτ᾽ ἐν ἡλιαίᾳ 
βδέοντες ἀλλήλους ἀποκτείνειαν οἱ δικασταί. 
The scholiast understands ἐν ἡλιαίᾳ as referring to a specific court. But it means 
simply “in court.” 
5 Knights, 798: 
ἔστι yap ἐν Tots λογίοισιν 
ὡς τοῦτον δεῖ ποτ᾽ ἐν ᾿Αρκαδίᾳ πεντώβολον ἡλιάσασθαι, 
ἢν ἀναμείνῃ" 
In the Wasps (772) Aristophanes uses ἡλιάσει for δικάσει, as the scholiast remarks, 
for the sake of making a pun. 
καὶ ταῦτα μέν νυν εὐλόγως, ἢν ἐξέχῃ 
εἵλη κατ᾽ ὄρθρον, ἡλιάσει πρὸς ἥλιον. 
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anes.t The occurrence of ἡλιαία in laws cited in the 
speeches of Demosthenes, referring to courts other than those 
presided over by the thesmothetae, points to the use of the 
word in official documents. The words ἡλιαία and ἡλιαστής 
are found in a few fifth-century inscriptions.3 
When the system of appeal inaugurated by Solon was 
abandoned! and all cases were in the first instance tried by 
a popular court, a single tribunal no longer sufficed. Addi- 
tional courts were created by drawing panels from the mem- 
bership of the Heliaea. These sections were called dicasteries 
(δικαστήρια). But the name Heliaea survived as the desig- 
nation of the court (δικαστήριον) presided over by the thes- 
mothetae, which was often called ἡ ἡλιαία τῶν θεσμοθετῶν. 
This practice was no doubt due to the fact that this court 
continued to assemble in the meeting place of the original 
body, which was called Heliaea.© The court of the thes- 
mothetae tried some of the most important public cases. 
Several sections of 500 were not infrequently assembled for 
1 Knights, 255: 

ὦ γέροντες ἡλιασταί, φράτερες τριωβόλου, 

ods ἔγὼ βόσκω κεκραγὼς καὶ δίκαια κἄδικα. 
Wasps, 195: 

ἀλλ᾽ tows, ὅταν φάγῃς 
ὑπογάστριον γέροντος ἡλιαστικοῦ. 


Cf. Lysistrata, 381, where it is said to an old man, ἀλλ᾽ οὐκ ἐθ᾽ ἡλιάξει. Lipsius (op. 
cit., p. 150) seems to think that the name edo: continued in use because the 
most important of the courts was called ἡλιαία. No doubt various motives lie back 
of the use of the word. 


2 Lipsius, op. cit., p. 169, Regt 2: 


3 CIA, I, 37; 266, as restored by Koehler; IV (1) 27. Hicks and Hill, Greek 
Historical Inscriptions?, No. 40, 1. 75. 


4 Cf. infra, p. 195. 


5 Antiphon vi. 21: ἔλεξε μὲν yap Φιλοκράτης οὑτοσὶ ἀναβὰς eis τὴν ἡλιαίαν τ 
τῶν θεσμοθετῶν. 

CLA PNY) (1) 274. Hicks and Hill, op. Citi Noam ily Kp 76: περὶ δὲ τούτων 
ἔφεσιν εἶναι ᾿Αθήναζε ἐς τὴν ἡλιαίαν τὴν τῶν benny κατὰ TO φσήφισμα τοῦ δήμου. 

Cf. Andocides 1. 28: ἔδοξεν οὖν τῷ δήμῳ ἐν τῷ τῶν θεσμοθετῶν δικαστηρίῳ, K.T.d. 

Hypereides Euxenippus, 6: παράνομά τις ἐν τῇ πόλει γράφει θεσμοθετῶν 
συνέδριον ἔστι. . 

Caillemer, Dictionnaire des antiquités, s.v. “Heliaea.” 


6 Demosthenes xlvii. 12: ἡ μὲν γὰρ δίαιτα ἐν τῇ ἡλιαίᾳ ἦν. 
Lexica Segueriana: ἡλιαία καὶ ἡλιάζεσθαι᾽ δικαστήριον ἀνδρῶν χιλίων καὶ ὁ τόπος 
rT lj 
ἐν ᾧ οὗτοι δικάζουσι. 
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particularly important cases. On one occasion 6,000 sat in 
the court of the thesmothetae.t These large numbers re- 
quired commodious quarters. Harpocration and Photius de- 
fine ἡλιαία as “the largest court in Athens, consisting of 1,000 
or 1,500 dicasts, in which public cases (τὰ δημόσια τῶν πρα- 
γμάτων) were tried.”? Evidently any court that consisted of 
two or more sections met in the Heliaea. A twofold division 
of the heliastic courts into “the lesser courts” and the Heliaea 
is found in the fourth century. 

Grote!’ believed that the “original and proper meaning of 
the word ἡλιαία is ‘public assembly.’” The similarity to the 
Doric ἀλιαία cannot be accidental, whatever the nature of 
the relationship.5 

Solon emancipated the lower classes. His problem was to 
give them power enough to enable them to defend their po- 
litical and economic rights by constitutional means. The 
old Homeric agora survived through the kingship and the 


* Andocides 1. 17. 
2 Harpocration, s.v. ἡλιαία. Aristotle dth. Pol., xviii. 
3 Haupt, “Excerpte aus der Rede des Demades,” Hermes, Vol. XIII, p. 494, 


excerpt 52: ἕκαστον τῶν ἀδικημάτων ἰδίας ἔχει τὰς οἰκονομίας" ἃ μὲν yap ἐστι δεόμενα 
“ > , , ~ a \ cal > La , a \ ~ « la 
τῆς ᾿Αρείου πάγου βουλῆς, ἃ δὲ τῶν ἐλαττόνων δικαστηρίων, ἃ δὲ THs ἡλιαίας. 


4 Grote, III, 128, n. 1. Cf. Rogers, Introduction to Wasps, pp. xix-xx. The 
ancients made some guesses as to the derivation. Scholiast (Knights, 255) connects 
it with the word for sun (ἥλιος), because the assembly met in the open air. Aristoph- 
anes, Wasps, 772, may have suggested this derivation by his pun ἡλιάσει πρὸς 
ἥλιον. 


5 The authors are indebted to their colleague, Professor C. D. Buck, for the 
following note on ἡλιαία: 

The usual Doric word for public assembly is ἁλία as it is generally quoted, or 
ἀλία as the lack of ‘in the early inscriptions indicates. Besides this, ἀλιαία is attest- 
ed in inscriptions of Argos, Mycenae, and Arcadian Orchomenos. une initial vowel 
must be long, that is adia, ἀλιαία, as in the related Ion. ἅλής, Att.-Ion. ἁλίζω, all 
derived from 4-fah-or ἁ-εαλ- (cf. Hom. ἀολλής, an Aeolic form with oA = ad), with the 
weak grade of the root εελ- (Hom. ἐελμένοι, ‘close-packed’ etc.). The contraction 
of a(¢)a gives regularly not only Doric ἃ, but also Attic-Ionic a, not 7 (cf. also 
ἀναλίσκω from ἀνα-εαλίσκω). Hence Attic ἡλιαία cannot be a native Attic form 
corresponding to Doric ἁλιαία. Yet to separate it from the latter, either wholly or 
in part (by means of a different analysis, so Solmsen, Untersuchungen, p. 288), is an 
act of violence. The most reasonable view appears to be that it is a loan word from 
Doric put into hyper-Attic form, that is, with substitution of ἡ for a after the 
analogy of the familiar correspondence which holds good so commonly, and possibly 
in this case favored by a fancied relation to ἥλιος ἘΠΕ would also explain the ἡ of 
ἡλιαία, so far as this is to be accepted). Cf. also Boisacq, Dict. Etym., s.v. 
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aristocracy.t It was unorganized and informal compared 
with the elaborate ecclesia of a later age, but there were 
possibilities in it which Solon knew from his own experience. 
It was before an informal gathering of the people in the mar- 
ket that he recited his “Salamis” with an apology for com- 
ing before them with a poem instead of a speech.? The choice 
of Solon as political arbitrator must have been ratified by an 
assembly representing the views of the discontented masses. 
This rudimentary body, which was doubtless called the 
Heliaea, Solon renewed and reorganized. The lowest class 
of citizens was admitted to membership, and a Senate of 
Four Hundred was put in charge of the meetings. “The 
senate,’ says Plutarch, “‘was to deliberate in advance of the 
assembly and was not to permit anything to come before 
the assembly without previous deliberation.’* It may seem 
that Plutarch is simply attributing to the Senate of Four 
Hundred the functions of the later Senate of Five Hundred. 
No popular assembly, however, could function effectively 
without organization and guidance. Without a program and 
chairmen it would have been a mere mob, both inefficient 
and dangerous.® 

™Meyer, op. cit., II, sec. 219. Cf. Gilbert, Beitrage, p. 446. De Sanctis (op. 


cit., p. 148) believes that at first the popular assembly had the right to confirm 
or reject a capital sentence imposed by the Areopagus. Gradually it lost this power, 


2 Plutarch Solon viii. 2. ἐλεγεῖα δὲ κρύφα συνθεὶς καὶ μελετήσας, ὥστε λέγειν ἀπὸ 
στόματος, ἐξεπήδησεν εἰς τὴν ἀγορὰν ἄφνω πιλίδιον περιθέμενος. ὄχλου δὲ πολλοῦ 
ΕΣ X 2 4 4 an U , > > ial “ A ‘2 f a > 
συνδραμόντος ἀναβὰς ἐπὶ τὸν τοῦ κήρυκος λίθον ἐν φδῇ διεξῆλθε τὴν ἐλεγείαν ἧς ἐστιν 
ἀρχὴ 
Αὐτὸς κῆρυξ ἦλθον ἀφ᾽ ἱμερτῆς Σαλαμῖνος, 
κόσμον ἐπέων ᾧδὴν ἀντ᾽ ἀγορῆς θέμενος. 


3 Aristotle 4th. Pol. xii. 4: 
ἐγὼ δὲ τῶν μὲν οὕνεκα ξυνήγαγον 
δῆμον, τί τούτων πρὶν τυχεῖν ἐπαυσάμην: 


Cf. Busolt-Swoboda, Staatskunde, p. 828. 


4Plutarch Solon, xix. Busolt-Swoboda, op. cit., p. 846, accepts Plutarch’s 
statement but believes that the archons, like the Homeric kings, presided at meet- 
ings. | 

5 Solon (Aristotle 4th. Pol. xii. 2) himself explains what he believed to be the 
right way of dealing with the people, “neither leaving them too free, nor subjecting 
them to too much restraint.” 

δῆμος δ᾽ ὧδ᾽ ἂν ἄριστα σὺν ἡγεμόνεσσιν ἕποιτο, 
μήτε λίαν ἀνεθεὶς μήτε βιαζόμενος. 
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Solon sought to establish a balanced system between the 
two factions. 


To the common people I have given such a measure of privilege as 
sufficeth them, neither robbing them of the rights they had nor holding 
out the hope of greater ones; and I have taken equal thought for those 
who were possessed of power and who were looked up to because of their 
wealth, careful that they too should suffer no indignity.’ 


The Senate of Four Hundred, closely associated with the 
assembly, was an excellent device for maintaining the bal- 
ance between the two parties. The archons were tradition- 
ally associated with the ancient aristocratic council, the 
Areopagus. The balance would have been disturbed had 
they been put in charge of the meetings of the assembly also. 

To the popular assembly, representing as it did the pre- 
vailing public opinion of Athens, Solon allowed an appeal 
from magisterial decisions.? The experience and confidence 
of the upper classes were in a measure counterbalanced by 
the superior numbers of the lower classes. The assembly 
exercised both deliberative and judicial functions: in one 
capacity it was an assembly (ἐκκλησία) ; in the other, a court 
(Suxacrnpiov).3 Neither Aristotle nor Plutarch has anything 


t Aristotle (4th. Pol. xii. 1) quotes Solon’s own statement. In the Politics 
(1273b. 35 ff.) Aristotle contrasts the Areopagus and the magistrates, the oli- 
garchic element in Solon’s constitution, with the organized people exercising judicial 
functions. 


2 Aristotle 4th. Pol. ix. 1: ἡ εἰς τὸ δικαστήριον ἔφεσις. Steinwenter (Streitbeen- 
digung durch Urteil, Schiedsspruch und Vergleich nach griechischem Rechte [Minchen, 
1925], p. 70), contrary to the accepted view, maintains that ἔφεσις does not mean 
“appeal” (Appellation) in the modern sense. Hommel (“‘Heliaia.”’ Philologus Supple- 
mentband, ΙΧ [1927], Heft II, 149) agrees. The arguments are not convincing. 
Wilamowitz, who formerly (1880) argued that there was no trace of appeal in Attic 
law (Philologische Untersuchungen, 1, 89), modified his opinion in Aristoteles und 
Athen (1893), 1, 59-60. While he believes that ἔφεσις εἰς τὸ δικαστήριον is “die 
Appellation von jedem magistratischen Urteilsspruch an das Volksgericht,” he 
thinks it also includes a reference to a court by the magistrate himself of verdicts 
carrying penalties beyond his competence. 


3 “Percid eliea in origine non fu verisimilmente che un altro nome della ecclesia 
(ἐκκλησία) ; e poi il significato dei due termini si differenzio, l’uno passando a sig- 
nificare in Atene l’assemblea populare in quanto vota leggie decreti, |’altro l’assem- 
blea in quanto giudica e di qui con facile passagio, 1 tribunali populari.”—De 
Sanctis, op. cit., p. 255. Adcock (CAH, IV, 56) rejects the idea of an appeal like 
the Roman provocatio or the Macedonian right of appeal to the army, because the 
Heliaea might be concerned in very trifling cases (Lysias x 16). ““We may then sup- 
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to say about the chairmanship of the Heliaea. Plutarch 
plainly implies that the ἔφεσις introduced by Solon was simi- 
lar to the Roman provocatio ad populum. In comparing 
Solon with Publicola, he says, ““Publicola gave the defendant 
the right of appeal to the people as Solon to the jurors.” 
If this be true, there would be but slight difference between 
the deliberative and the judicial functions of the people. 
Appeals could be introduced by the boulé. Members of the 
boulé would preside at judicial, just as at deliberative, ses- 
sions. When the ecclesia itself dispensed justice in the fifth 
century, the prytaneis, drawn from the boulé, presided as 
they did at the ordinary meetings. Busolt believes that each 
magistrate presided at the appeal from his own decision.? 
Some support for this view is found in the later practice, 
according to which magistrates presided at the hearing of 
cases within their respective Jurisdictions. It appears, also, 
that when an appeal was taken against a fine inflicted sum- 
marily by a magistrate in the later period, he presided over 
the court that heard the appeal. If this be true, the prac- 
tice may well be a survival from a time when all magisterial 
judgments were subject to appeal. 

But these are not conclusive arguments. An obvious ob- 
jection is that it is not to be expected that a judge would 
participate in any way in a review of his own judgments. 
But it is urged that a presiding magistrate had practically 
no influence on the outcome of the case. This is not strictly 
true in the later period.4 In the time of Solon it was less 


pose that the magistrates judged cases regularly with the help of a meeting of 
citizens. Possibly the magistrates sat on market days and their courts were at- 
tended by such citizens as had leisure.”’ For a different explanation of the Lysias 
passage, see infra, p. 179. 

1 Σόλωνος καὶ Ποπλικόλα σύγκρισις, 11. Tots φεύγουσι δίκην ἐπικαλεῖσθαι τὸν δῆμον 
ὥσπερ ὁ Σόλων τοὺς δικαστάς, ἔδωκε. It is true that the Roman ius provocationis, or 
the Macedonian right of appeal to the army involved only serious offenses (cf. 
CAH, IV, 56). But the point of the comparison is not in the kind of case that was 
open to appeal but in the character of the court of appeal, the assembled people. 
Cf. Grote, op. cit., III, 130. 


2 Busolt-Swoboda, Staatskunde, p. 1151. 
3 Cf. infra, p. 279. 4 Lipsius, op. cit., p. 55. 
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likely to be true. The appeal to the Heliaea was intended to 
give the people an opportunity to protect themselves against 
“crooked decisions” of the magistrates. It may be urged 
that Solon would not have run the risk of impairing the new 
measure by allowing the magistrates to participate in any 
way in the proceedings. Even if their participation was not 
prejudicial to the interests of the litigants, it might tend to 
arouse suspicions of Solon’s bona fides. 

The decision of the question as to the chairmanship of 
the Heliaea depends largely upon the organization of that 
body. If the personnel was the same whether it was acting 
as a deliberative or a judicial body, there seems to be no 
reason why the boulé might not furnish the presiding officers 
at both types of meeting. Even the administering of an oath 
might be managed by these officials. On the other hand, the 
close relationship between the thesmothetae and the heliastic 
courts and the retention of the name Heliaea to designate 
the court presided over by the thesmothetae suggests that 
under the Solonian system they may have presided at Judicial 
sessions of the Heliaea. This would involve an irregularity, 
for the thesmothetae would preside both over their own ap- 
peals and over those of other magistrates. Perhaps the bet- 
ter solution is to suppose that the thesmothetae organized 
the Heliaea and summoned it when necessary, leaving the 
chairmanship to the magistrates whose judgment was being 
appealed. This would account for the later relationship be- 
tween the thesmothetae and the heliastic courts, as well as 
the chairmanship of the magistrates. 

There is no evidence regarding the organization and mem- 
bership of the Heliaea as a court. Current theories on the 
subject are inferences drawn from later practice. The dis- 
tinguishing characteristics of a judicial, in comparison with a 
deliberative, body are the oath and the secret ballot (ψῆφος). 
There is no direct evidence that members of the Heliaea were 
sworn when they acted as judges. In later times the members 
of the local assemblies in the demes were sworn when they 
acted in a judicial or semijudicial capacity.’ But the ecclesia 


* Haussoullier, La vie municipale en Attique, p. 43. 
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tried cases without being sworn, though the voting was 
secret. However, the designation of the dicasts’ oath as 
ὅρκος ἡλιαστικός OF ὅρκος τῶν ἡλιαστῶν points to an ,early use 
of the oath in the history of the Heliaea. It cannot be later 
than the organization of the δικαστήρια in the time of Cleis- 
thenes, and may be as early as Solon. The later practice of 
administering the oath to the dicasts in a body doubtless 
goes back to the time of Solon when the heliasts functioned 
as a body. 

There is no mention of an age qualification in connection 
with the reforms of Solon;' nor is there any likelihood that 
there was one. In fact, according to Aristotle, it was urged 
by the critics of democracy that men of small means and 
any age were permitted to participate in the administration 
of justice.2 A statement in Aristotle’s Politics’ is cited in 
support of the view that membership in the Heliaea was 
determined by lot. Here it is to be observed that Aristotle 
is quoting the opinion of critics of Solon who are interested 
in attributing to him all the objectionable features of democ- 
racy. It is by no means clear for what purpose the lot would 
be used in the opinion of these critics of Solon. Was it used 
to restrict the membership or to secure an adequate attend- 
ance by drafting for service those upon whom the lot fell? 
From the point of view of Solon, there was nothing to be 
gained by conferring upon the masses the minimum of po- 
litical privilege and then restricting by lot or by an age quali- 
fication the number of those entitled to participate. Appar- 
ently the necessity for these restrictions came later in the 
history of democracy. In the beginning, numbers were de- 
sirable; they would help to create a feeling of confidence 

‘In the constitution attributed to Draco by Aristotle (cf. supra, p. 137) the 
members of the βουλή were required to be thirty years or over. In view of an age 
qualification of thirty for the Senate of Five Hundred under Cleisthenes, one might 
expect a similar qualification for the Solonian Senate, but there is no mention of 


it in the sources. Busolt-Swoboda (Staatskunde, pp. 850 and 1150 ff.) believe 
there was an age qualification, as does Wilamowitz (4ristoteles und Athen, 11, 63). 


2 Pol. 12824, 31: καὶ δικάζουσιν ἀπὸ μικρῶν τιμημάτων καὶ τῆς τυχούσης ἡλικίας. 


3 [bid., τ2744. §. κύριον ποιήσαντα τὸ δικαστήριον πάντων, κληρωτὸν ὄν. Busolt- 
Swoboda (op. cit., p. 850) reach no conclusion. 
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among the masses and tend to inspire respect in the minds 
of their opponents. The earliest reference to a fixed number 
of jurors—6,ooo—is found in Aristophanes.t The number 
goes back to the institution of ostracism by Cleisthenes, but 
beyond that there is no trace of a numerical requirement. 
No explanation of how the number 6,000 was selected is 
forthcoming. It is unlikely that there is any connection with 
the number in the Solonian Heliaea. 

The social and economic conditions of Athens in the early 
sixth century make it seem very unlikely, if not impossible, 
that there should have been 6,000 men beyond thirty years 
of age available for regular service in a popular judicial as- 
sembly.?, Every consideration seems to be against the as- 
sumption that there was any limitation upon attendance at 
the judicial sessions of the Heliaea either by an age qualifica- 
tion or by a maximum number. 

The Areopagus continued to participate in the adminis- 
tration of justice in the Solonian constitution as before.3 
Aristotle’s description of its powers 1s practically a repetition 
of what he says regarding the pre-Solonian Areopagus.‘ It 
continued to be guardian of the law and overseer of the con- 
stitution. In the exercise of these functions it had full au- 
thority to fine and otherwise to punish offenders. It still 
acted as censor morum just as before. The arbitrary manner 
in which it exacted fines and paid them into the treasury 
without specifying the offense strongly suggests the exercise 
of censorial powers’ as well as the functions of a regular crimi- 

*Wasps, 662. Cf. infra, p. 194, for a discussion of the significance of the 
number 6000. 

2S. B. Smith, op. cit., pp. 107 ff. 


3 It is a matter of surprise that no mention of the homicide jurisdiction of the 
Areopagus under Solon is found in the sources for this period. This jurisdiction is 
implied in the amnesty law discussed by Plutarch (So/on, xix), but such an ancient 
prerogative would seem to deserve more than a passing notice. Cf. Lipsius, op. cit., 
pit: 

4 διατηρεῖν τοὺς νόμους (Aristotle Ath. Pol. iii. 6) Ξενομοφυλακεῖν (vill. 4). κολά- 
ζουσα καὶ ζημιοῦσα πάντας τοὺς d&koopotyTas=Tols ἁμαρτάνοντας ηὔθυνεν. κυρία 
οὖσα = kuplus. 


5 Cf. Lipsius, op. cit., p. 13. 
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nal court. Opinion is divided as to whether the Heliaea or 
the Areopagus audited the accounts of outgoing magistrates." 
In two passages in the Politics,? Aristotle says very definitely 
that Solon gave to the people (τῷ δήμῳ) the right to call mag- 
istrates to account: τὸ τὰς ἀρχὰς εὐθύνειν. He is evidently 
using the words εὐθύνειν and εὔθυνα in the technical sense. 
In the Constitution of Athens he says that the Areopagus 
had the right εὐθύνειν τοὺς ἁμαρτάνοντας.) It is doubtful 
whether Aristotle is using εὐθύνειν in its technical sense as it 
is used in the preceding chapter in the spurious constitution 
of Draco.4 The words τοὺς ἁμαρτάνοντας do not suggest mag- 
istrates presenting themselves for examination before an 
auditing body, but rather wrongdoers.’ Εὐθύνειν, then, would 
be used as Solon himself uses it in the sense of “correct’’ or 
“punish.”® But even if εὐθύνειν is not used in a technical 
sense, there is no reason for denying the competence of the 
Areopagus as an auditing body. It is not to be supposed 
that Solon devised anything like the elaborate εὔθυνα of the 
fourth century. The powers of the Areopagus are quite 
broad enough to include an adequate supervision over the 
official conduct of the magistrates, so that a final audit would 
seem unnecessary. ὥσπερ ὑπῆρχεν Kal πρότερον ἐπίσκοπος οὖσα 
τῆς πολιτείας, καὶ τά τε ἄλλα τὰ πλεῖστα καὶ τὰ μέγιστα τῶν 
πολιτικῶν διετήρει καὶ τοὺς ἁμαρτάνοντας ηὔθυνεν κυρία οὖσα καὶ 
ζημιοῦν καὶ κολάζειν. On the other hand, the Heliaea pos- 
sessed, in the ἔφεσις, a power to force the magistrates to 
administer the law impartially. This power, it is true, was 
exercised only occasionally and upon the initiative of some 

1 Busolt-Swoboda (Staatskunde, 847) think the audit was handled by the 
Volksversammlung, and not by the Volksgericht, as Aristotle intimates in the Politics 
12744. 15. Wilamowitz (op. cit., I, 49 and 70) assigns elections and the right to 
suspend magistrates (ἐπιχειροτονία) to the Volksversammlung. But audits (εὔθυναι) 
came before a Volksgericht. Wilamowitz depicts an organization much too elaborate 
for Solon’s time. Besides, aecording to Aristotle, the judicial functions of the Heliaea 
were confined to appeals from the judgments of magistrates. There is no reason to 


doubt Aristotle’s statement. Bruno Keil (Die Solonische Verfassung, 118 ff. and 
152) thinks the Areopagus handled the audits. So also does Meyer (op. cit., II, 658). 


2 Pages 12744 and 12814. 3 vill. 4. 49V 02, 
5 Busolt-Swoboda, op. cit., p. 848, n. 1. Cf. Wilamowitz, op. cit., I, 49, n. 14. 
© Hlegy 2. 37. 7 Aristotle 4th. Pol, viii. 4. 


THE JUDICIAL REFORMS OF SOLON 165 


agerieved litigant; but, as has been observed," the ἔφεσις is 
the germ from which the εὔθυνα of the later period grew. 
One is forced to the conclusion that the responsibility of mag- 
istrates to the community was enforced by both the Areop- 
agus and the Heliaea. This division of authority between 
the two bodies that represented the two political elements 
in the state is quite in accordance with Solon’s general policy 
to preserve a balance in the constitution and to permit 
neither party to triumph and get complete control of the 
government.? The same principle is followed in the matter 
of appeals. Only the magistrates’ judgments were subject to 
appeal; the judgments of the Areopagus and the Ephetae 
continued to be final. 

Regarding the technical aspect of the εὔθυνα, the auditing 
of accounts, the Areopagus would seem to be the only body 
in the state that could perform this service effectively. Ac- 
counts cannot be audited by a public assembly. The boulé 
might conceivably check up the expenditures of the magis- 
trates and present the matter to the assembly for formal 
action to give effect to their recommendations. But as the 
boulé itself expended money, its own accounts must be au- 
dited. The Areopagus could do this by virtue of its power to 
“keep watch over the most important matters in the state’’ 
(τά τε ἄλλα τὰ πλεῖστα Kal τὰ μέγιστα τῶν πολιτικῶν SLEeTHpEL).4 
For the moment the Areopagus may have seemed to be much 
the more important factor in enforcing the magistrates’ real 
responsibility; but it so happened that, owing to the accidents 
of the situation, the constitution developed along democratic 
lines and the people gained control of the whole administra- 
tion of justice, including the εὔθυνα. And so in the Politics,’ 
where Aristotle is not so much concerned with the process as 


7 Gilliard, Quelques reforms de Solon, p. 288. 
2 Solon Frag. 3. (Aristotle 4th. Pol. xii. 1.) , 
νικᾶν δ᾽ οὐκ εἴασ᾽ οὐδετέρους ἀδίκως. 

3 Cf. Wilamowitz, op. cit., I, 49. 4 Aristotle 4th. Pol. viii. 4. 

512744. 11 ff.: τῆς ναυαρχίας yap ἐν τοῖς Μηδικοῖς ὁ δῆμος αἴτιος γενόμενος 
ἐφρονηματίσθη, καὶ δημαγωγοὺς ἔλαβε φαύλους ἀντιπολιτευομένων τῶν ἐπιεικῶν, ἐπεὶ 
Σόλων γε ἔοικε τὴν ἀναγκαιοτάτην ἀποδιδόναι τῷ δήμῳ δύναμιν, τὸ τὰς ἀρχὰς αἱρεῖσθαι 
καὶ εὐθύνειν. μηδὲ γὰρ τούτου κύριος ὧν ὁ δῆμος δοῦλος ἂν εἴη καὶ πολέμιος. 
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the result, he does not scruple to say that the people in 
Solon’s time conducted the audits, because the audit (εὔθυνα) 
grew out of the appeal (ἔφεσις) to the Heliaea, not out of the 
guardianship and supervision of the Areopagus. 

The debt of Solon, as a law reformer, to his predecessors 
in the field has not been adequately recognized either by 
ancient historians and political theorists or by modern schol- 
ars. It seems to be felt that any such recognition detracts 
from Solon’s greatness. But changes in human institutions 
are due to evolution quite as much as to inspiration. Solon’s 
code was no exception. It did not spring from his brain like 
full-panoplied Athena from the brain of Zeus. An important 
part of it was a re-enactment of a section of Draco’s code— 
the homicide laws. His Heliaea was a rehabilitation and re- 
organization of the Homeric agora. Solon’s great merit lies 
in the fact that he adapted current practices and ancient 
institutions to his needs. His chief concern was to protect 
the people in their new economic and political freedom. The 
means he found to carry out his purpose were the right of 
appeal to an assembly of all citizens and freedom of prosecu- 
tion. Precedents for both were at hand. Appeals were not 
explicitly recognized as such in the earlier constitution; but 
the guardianship of the laws vested in the Areopagus and its 
right to take cognizance of the failure of the magistrates to 
observe the laws must in some instances have involved a 
reversal of a magisterial verdict by the Areopagus.* If Aris- 
totle’s statement regarding the Areopagus in the Draconian 
system be accepted as a part of his code, dealing, as it does, 
with the judiciary rather than with constitutional matters, 
the way was opened for an appeal by anyone who had been 
wronged by a magistrate, either in his judicial or in his ad- 
ministrative capacity, provided the act complained of was 
contrary tolaw. And most “crooked decisions” are contrary 
to some law. Solon‘simply made the right of appeal explicit 
and extended it from the Areopagus to the assembly in pur- 
suance of his policy of “giving the people such a measure of 
privilege as sufficed them.” In the Heroic Age the commu- 


ΠΟ ΥΩ, ΠΡ οἷς: 
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nity, assembled in the agora, dealt effectively with individuals 
whose wrongful acts endangered the common safety. Such 
action was instinctive and spontaneous. There was no the- 
ory that certain types of wrongdoing are a menace to the 
community. But the germ of the idea was there. It is im- 
material who had the right to summon a public meeting in 
such cases. 

νῦν δὲ Tis ὧδ᾽ ἤγειρε; τίνα χρειὼ τόσον ἵκει 

ἠὲ νέων ἀνδρῶν, ἢ οἵ προγενέστεροί εἰσιν: 
The most vigorous and forceful individual who knew the 
facts (ὁ βουλόμενος) would naturally be the prosecutor in 
these informal proceedings. 

Under the aristocracy that succeeded the heroic kingship, 
the Council of Elders—in Athens, the Areopagus—represent- 
ed the ruling class. It acted both in behalf of individuals 
and in behalf of the community when it fined and punished 
πάντας τοὺς ἀκοσμοῦντας. The virtual prosecutor of an offend- 
er before the Areopagus would be any member of the body 
who became aware of the wrongdoing. At first, an individual 
who might suffer by a wrongful act could not himself prose- 
cute the offender; he could achieve his purpose only by 
bringing the matter to the attention of a member of the 
Areopagus. It was not until the reforms of Draco that he 
was guaranteed the right to appear before the Areopagus and 
prosecute the magistrate who wronged him.’ 

At first there was no interference by the community in 
cases of homicide. It was not until the notion that the shed- 
ding of blood involved pollution that the state stepped in 
and protected its members by ascertaining who was guilty 
and by insisting upon purification or punishment. But trials 
for homicide still continued to be classed as private suits; 
only the relatives could prosecute. But once the murderer 
went into banishment, either voluntarily or as the result of 
the sentence of a court, any citizen (ὁ βουλόμενος) could take 
action if he returned from exile unlawfully. The homicide 
had thus become a menace to the community. The state 
acted through the agency of the man who haled the exile 


τ Homer Odyssey 11. 28-29. 2 Aristotle, 4th. Pol. iv. 4. 
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before a magistrate and secured his conviction for being 
unlawfully upon Attic soil. The exclusive rights of the rela- 
tives of the victim to prosecute lapsed. The exile was not 
tried as a murderer. He was guilty of a new offense against 
the community. But if, instead of haling the exile before 
the authorities, the citizen who recognized him extorted 
blackmail by threats or torture, quite a different situation 
arose. The exile, being polluted, could not go into court and 
collect the damages provided by law. If this provision of the 
Draconian code was to be enforced, obviously it must be 
done by ὁ βουλόμενος. Here are exact precedents for the 
ἐξεῖναι τῷ βουλομένῳ Of Solon.t These cases are on all fours 
with a type of case which Solon must have contemplated 
with some concern. How could the law against selling chil- 
dren or debtors into slavery be enforced? The adult victims, 
in whom alone, under the traditional practice, the right of 
action was vested, being deprived of their liberty, were un- 
able to secure redress. The parents of the children sold into 
slavery for debt, being parties to the wrong, would naturally 
refuse to appear in court as the legal representatives (κύριοι) 
of the wronged children. Similarly the enslaved debtor, be- 
ing deprived of his liberty, was unable to institute legal pro- 
ceedings to regain his freedom. The natural solution was to 
follow the code of Draco and permit the intervention of a 
third party when the victim of a wrong was unable to take 
action in his own behalf. Solon was thoroughly familiar with 
the Draconian code, as is shown by his re-enactment of the 
homicide laws as part of his own code. Both Aristotle? and 
Plutarch? have stated the prescription of Solon permitting 
freedom of prosecution in a way that seems to limit its ap- 
plication to cases where some individual was injured. But 
there are laws attributed to Solon dealing with matters that 
affect the community without touching any particular indi- 
vidual. Men plotting the overthrow of the government 


1 Cf. supra, pp. 120 ff. 
2 Ath. Pol. ix. τ: ἔπειτα τὸ ἐξεῖναι τῷ βουλομένῳ τιμωρεῖν ὑπὲρ τῶν ἀδικουμένων. 


3 Solon, xviii: καὶ γὰρ πληγέντος ἑτέρου καὶ βιασθέντος ἢ βλαβέντος ἐξῆν τῷ 
δυναμένῳ καὶ βουλομένῳ γράφεσθαι τὸν ἀδικοῦντα καὶ διώκειν. 
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wronged no particular individual. Their offense affected the 
entire community. Sumptuary laws also were aimed at 
practices that harmed the community only remotely and the 
individual citizen not at all.* Without the volunteer prose- 
cutor these and similar laws could not have been enforced. 

Solon took steps to protect the constitution by making 
more explicit the traditional jurisdiction of the Areopagus 
over those accused of high treason in the broadest sense of 
the words. He specifically empowered the Areopagus to try 
those accused of plotting to overthrow the constitution.? 
This provision is called νόμος εἰσαγγελίας. No one is injured 
more than another by the subversion of a constitution; the 
community itself is injured. Consequently the only available 
accuser 1s the volunteer representative of the community, 
ὁ βουλόμενος. Just as the right of appeal and freedom of pros- 
ecution afforded protection to the individual who was 
wronged, so the νόμος εἰσαγγελίας secured the same benefits 
to the state by granting freedom of prosecution when its 
security was threatened by plots and violence. 

In a new constitution, which was not wholly acceptable 
to the classes from which the higher magistrates were drawn, 
it was desirable to take precautions to prevent them from 
destroying the new system by refusing to give effect to the 
laws. Solon attempted to deal with this danger by requiring 
the archons to take an oath not to transgress the laws, on 
pain of offering a golden statue.3 If any serious attempt was 
made to enforce such an oath, or rather to punish its trans- 
gression, the Areopagus alone was capable of doing it. It 
could act either on its own initiative or on complaint of any 
aggrieved citizen who claimed that the archon’s failure to 
observe a particular law had injured him. 

It is clear that Solon believed that the community might 

ἘΠΊ ΧΕ τ τ: 

2 Ath. Pol. viii. 4: καὶ τοὺς ἐπὶ καταλύσει τοῦ δήμου συνισταμένους ἔκρινεν, Σόλωνος 
θέντος νόμον εἰσαγγελίας περὶ αὐτῶν. 

3 Aristotle, op. cit., vii. Regarding the statue, cf. Sandys’ note. The oath 
in Aristotle’s day referred to bribes as well as to transgressions of the law: ὀμνύουσιν 


δικαίως ἄρξειν καὶ κατὰ τοὺς νόμους, καὶ δῶρα μὴ λήψεσθαι τῆς ἀρχῆς ἕνεκα, κἄν τι 
λάβωσι ἀνδριάντα ἀναθήσειν χρυσοῦν (ibid. lv. 5.) 
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be ἌΡ ἢ; in the person of one of its members. Aristotle’ 
quotes him as saying, “I brought the people together” 
(συνήγαγον δῆμον). The word συνάγω means more than to as- 
semble the people; it means rather that he organized the 
people into a political body with definite functions. An in- 
evitable and, from Solon’s viewpoint a desirable, result of 
such a rehabilitation of the old popular assembly would be 
the creation of a feeling of solidarity and mutual interde- 
pendence in the minds of the masses. The freedom of prose- 
cution afforded a means of expressing and encouraging this 
feeling. Solon’s conception of the réle of ὁ βουλόμενος ap- 
pears in a saying of his reported by Plutarch: ‘For the great- 
er security of the weak commons Solon gave a general lib- 
erty of indicting for an act of injury, .... intending by 
this to accustom the citizens like members of the same body 
to resent and be sensible of one another’s injuries.”? He 
quotes as his authority, not Solon’s poetry, but his reply to 
one who asked him what kind of city was best. “That city 1s 
best,” said Solon, “in which those who are not wronged are 
as zealous in prosecuting and punishing wrongdoers as those 
who are wronged.” The simile of the body shows clearly 
that Solon was acting on the conviction that injuries inflicted 
upon individuals might be harmful to the community.? The 
status of ὁ βουλόμενος under Solon’s law is that of a volunteer 
public prosecutor administering criminal law. Solon’s great 
service was not the introduction of a new device for admin- 
istering justice, but the formulation and application of 
a new principle, viz., that certain classes of offenses 
against individuals, which had hitherto been left to the 
victim to redress, were dangerous to the community and 
should be punished by someone acting for the community. 
The use of γραφή to designate a public, as distinguished 
from a private, suit (δίκη) points to an earlier, or at least a 
different, employment of writing in connection with public 
suits. The practice of recording judgments and verdicts was 
Sih. Pol. Si 4. 2 Solon, xviii, Clough’s translation. 


3 Compare the fable told by Menenius Agrippa to the seceding Roman plebs 
(Livy) 11. 32. 7). 
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introduced by the thesmothetae.' The amnesty law of Solon 
shows that in certain cases records of judicial decisions were 
kept. They included both private and public cases, viz., 
homicide and tyranny. Under the Solonian system of ap- 
peals it would seem necessary to havea record of all decisions, 
whether in public or in private suits. A court of appeal could 
not function satisfactorily without such records. In the mat- 
ter of recording judgments, then, no distinction between pub- 
lic and private suits can be drawn on the basis of the use of 
writing. A fundamental distinction between private and 
public suits 15 the appearance of a third party (ὁ βουλόμενος) 
in the latter. It is possible that this factor led to the require- 
ment of a written notation of public suits by the magistrates 
at their inception. The judgment in a civil suit involving 
only the two parties concerned as plaintiff and defendant 
might contain a sufficient record of all the pertinent facts; 
whereas in public suits, particularly in case of appeal, it 
might be highly desirable, if not necessary, to record the 
name of the prosecutor when the suit was instituted. Such a 
preliminary notation by the magistrate might very well have 
served to attach the name γραφή to a public suit.’ 

Aristotle} reports the Solonian prescription allowing free- 
dom of prosecution in very general terms: τιμωρεῖν ὑπὲρ τῶν 
ἀδικουμένων. The words suggest acts of violence and punish- 
ment. Plutarch’s* examples of the wrongs Solon had in mind 
are far from enlightening. They all involve violence: καὶ 
yap πληγέντος ἑτέρου καὶ βιασθέντος ἢ βλαβέντος ἐξῆν τῷ δυναμένῳ 
καὶ βουλομένῳ γράφεσθαι τὸν ἀδικοῦντα καὶ διώκειν, ὀρθῶς ἐθί-- 
ζοντος τοῦ νομοθέτου τοὺς πολίτας ὥσπερ ἑνὸς μέρους συναισθά- 
νεσθαι καὶ συναλγεῖν ἀλλήλοις. It is doubtful if Plutarch 
had in mind specific forms of action’ such as δίκη αἰκείας, 
δίκη βιαίων, and «δίκη βλάβης, and perhaps a criminal action 


4 Cf. supra, p. ὃς. 


2Cf. Calhoun, Criminal Law, pp. 104 ff. Aristotle (4th. Pol. viii. 4) assumes 
the use of writing in recording judgments when he says that the Areopagus inflicted 
fines and paid them into the treasury without recording the charge (οὐκ ἐπιγράφουσα 
τὴν πρόφασιν). 


AEB Ole ὙΧ. 1. 4 Solon xviil. 5. 5 Calhoun, op. cit., pp. 73 ff. 
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for assault, γραφὴ ὕβρεως. Plutarch* cites a law of Solon pro- 
viding a fine of 100 drachmas for the rape of a free woman: 
ἐὰν δ᾽ ἁρπάσῃ τις ἐλευθέραν γυναῖκα καὶ βιάσηται, ζημίαν ἑκατὸν 
δραχμὰς ἔταξεν. The word βιάσηται suggests ἃ δίκη βιαίων" 
which was used in cases of indecent assault upon either men 
or women or forcible seizure of a slave. For injuries to the 
person, redress was sought by means of a δίκη aixetas,3 the 
ordinary action for assault. For damages to property, a 
δίκη βλάβης" was available. The word πληγέντος suggests bod- 
ily injury, and βλαβέντος may very well refer to damages 
to property. These are all civil (private) suits. The criminal 
action for assault was γραφὴ ὕβρεως. But this was available 
only in cases of “aggravated assault.’ There must be proof 
of maliciousness and intent to bring shame and disgrace upon 
the victim.’ Whatever may have been the form of Solon’s 
prescription, the words τῷ βουλομένῳ must have appeared. 
This 1s obvious from the popular use of the words. Aristoph- 
anes in the P/utus® represents a sycophant as seeking to put 
his occupation on a high plane by describing himself as 
ὁ βουλόμενος, an essential agent in the administration of law. 
And the orator Hypereides,’ in making a plea for the right of 
advocates to appear on behalf of fellow-citizens, likens the 
service to that performed by Solon’s 6 βουλόμενος. One would 
expect such a well-known prescription to appear in the 
code in a form that would challenge attention, such as a 
separate law listing the offenses or giving a definition of the 
type of offense in which ὁ βουλόμενος could act. But, as 
has been pointed out,® this would amount to giving a defini- 
tion of “‘crime,” a rather unlikely venture in the seventh 
century. The only alternative is a general prosecution clause 
in every law providing punishment for acts of commission 
or omission. 


1 Solon, xxii. Cf. Sondhaus, De Solonis legibus, p. 47. 
2 Lipsius, op. cit., pp. 637 ff. 
3 [bid., pp. 643 ff. 4 [bid., pp. 652 fF. 


‘Aristotle Rhetoric 1. 13. 10; cf. Kennedy, Demosthenes’ Orations, III, 73; 
Lipsius, op. cit., p. 425. 
6 918. ΤΕΣ 11.18: 8. Calhoun, op. cit., p. 75. 
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In Anglo-American law criminal proceedings are no bar to 
a civil suit in the same matter. In Athens a choice was al- 
lowed an injured party between a civil and a criminal remedy 
in some cases. Familiar examples are theft and assault. But 
the plaintiff could not avail himself of both remedies. Under 
the later practice the volunteer prosecutor must choose the 
γραφή. And in the time of Solon, even if the public suit was 
not specifically designated γραφή, the situation could not have 
been materially different. Action by a volunteer would serve 
to extinguish the victim’s right of action. In the Meidias 
case, Demosthenes had a choice between a civil suit (δίκη 
αἰκείας) and a criminal action (γραφὴ ὕβρεως). He chose the 
latter and acted in behalf of the community just as any 
volunteer prosecutor might have done. In some few cases the 
intervention of the volunteer accuser involved the loss of the 
right of the victim to collect damages. But as Demosthenes? 
observes, “ἴῃς lawgiver considered that the aggressor injured 
the state as well as the insulted party, and that the punish- 
ment was a sufficient compensation to the sufferer.” 

Solon was responsible for an important innovation in the 
official use of oaths in litigation. When neither parole nor 
documentary evidence was available, the magistrate was 
empowered to administer oaths to both parties. δοξασταί- 
κριταί εἰσιν οἱ διαγιγνώσκοντες πότερος EVOPKEL τῶν κρινομένων. 
κελεύει γὰρ Σόλων τὸν ἐγκαλούμενον, ἐπειδὰν μήτε συμβόλαια 
ἔχῃ μήτε μάρτυρας, ὀμνύναι, καὶ τὸν εὐθύνοντα δὲ ὁμοίως. This 
law has given rise to much discussion. The word κελεύει 
in the version given by the lexicographer seems to indicate 
that oth parties must take the oath. And a similar im- 
pression is conveyed by the general tenor of the definition. 
On the assumption that both parties were sworn, Rohde 
advanced the theory that the oaths were not juristic but 
religious. The intention of the lawgiver was to insure divine 
punishment for those who escaped human punishment. An 
obvious objection to this view is that it does not explain 


1 xxi. 45, Kennedy’s translation. 
2 Lexica Segueriana, Bekker, Anecdota Graeca, I, 242. 
δ γῆ, 1, 268.0. 2. 
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why the oaths were restricted to cases in which there was 
no evidence.’ Hirzel? advances his theory on the basic con- 
tention that in the absence of evidence the parties are the 
only source of information. Being naturally prejudiced wit- 
nesses, they were sworn so that they might have impressed 
upon them the necessity of being careful to tell the truth in 
answer to the magistrate’s questions. An objection to this 
view is that it emphasizes too much the réle of parties as 
witnesses. In later practice a party was not permitted to 
give testimony in his own behalf. Two types of party oath 
were in use before the legislation of Solon—the solemn oaths 
sworn by both parties in homicide trials? and the ancient 
evidentiary oath.* The latter was originally voluntary and 
extra-judicial. It was an exculpatory oath offered by, or 
tendered to, an accused person. Eventually someone con- 
ceived the idea of allowing the plaintiff the opportunity of 
taking an evidentiary oath also. Plato ascribes this change 
to the mythical Rhadamanthus. Observing that the men of 
his day manifestly believed in the gods, he conceived the 
idea of making the gods rather than men the judges of cases 
in the following manner: ‘“Tertdering an oath to the litigants 
regarding the matters at issue in each case he secured a 
speedy and reliable verdict.’ The method of Rhadaman- 
thus was simple. He gave both parties the opportunity of 


™Gilbert, Beitrage, p. 466; Hirzel, Der Eid, p. 128, ἢ. 2. 


2 “Taher wird auch Solon in den Fallen, in welchen keine Documente vorhan- 
den waren, beide Parteien haben schworen lassen, damit sie in ihren Aussagen tiber 
den Thatbestand desto sorgsamer waren und nur genau so viel sagten, als sie dartiber 
zu wissen glaubten; die Aussagen der Parteien vertraten in solchen Fallen gewisser- 
massen die der Zeugen und auch ihre Vereidigung mag deshalb demselben Zweck 
gedient haben wie die von Zeugen.”’ Sondhaus (op. cit., p. 58) agrees with Hirzel. 


3 These oaths have every appearance of being very ancient, though they are 
not mentioned in the fifth-century fragment of Draco’s code. Cf. Gilbert, Greek 
Constitutional Antiquities, p. 386; Lipsius, op. cit., p. 833. 

4 For the history of the evidentiary oath, see Gertrude Smith, ‘The Eviden- 
tiary Oath and Oathhelpers,” The Administration of Fustice from Hesiod to Solon, 
Pp. 55 ff. 

5 Plato Laws, 9484. The words διδοὺς. . . . ὅρκον τοῖς ἀμφισβητοῦσιν do not 


mean ‘“‘made the two parties take an oath” (Jowett) or “administered an oath” 
(Bury). 
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taking the oath, being confident that one would refuse 
through fear of divine vengeance. The other would take the 
oath and win the case. 

But in the sixth century the matter could not be quite so 
simple. There were always some men ready to perjure them- 
selves, but it is only reasonable to suppose that a considerable 
number of litigants, when faced with the issue, would shrink 
from taking a false oath. The justification for the law of 
Solon was the reasonable expectation that in a considerable 
number of cases a Just verdict could be based upon the refusal 
of one of the litigants to take the oath. If both took the 
oath, the case would be in no wise prejudiced, and the mag- 
istrate would have the advantage of observing the demeanor 
of the litigants under the ordeal of taking an oath. Without 
a copy of the law or any indication of the content of the 
oath, it is difficult to discover the nature and purpose of the 
law. It would be extremely helpful to know, for example, 
whether the litigants were required to swear that they had 
told the truth in their pleadings or that in their answers to 
questions during the progress of the inquiry they would tell 
the “whole truth and nothing but the truth,” as Hirzel be- 
lieved. But it seems better to interpret the law as an at- 
tempt on the part of Solon to advance the administration of 
justice by authorizing the magistrate to administer an evi- 
dentiary oath, which up to his time could be employed only 
by consent of both parties, and to base his verdict upon it. 
Thus interpreted, Solon’s experiment 15 an important step 
in the development of the evidentiary oath into the regular 
party oath in fifth- and fourth-century practice. Antiphon’s' 
use of the word dofacrai shows that they are not special 
judges. The magistrates, instead of being “judges of the 
evidence” (δικασταὶ τῶν μαρτύρων), became “‘surmisers of the 
truth” (δοξασταὶ τῶν ἀληθῶν). 

Out of Solon’s use of the evidentiary oath in time grew 
the preliminary party oaths of later developed practice. 
Fach party, in every case without regard to the evidence in 
the case, swore to the truth of his pleadings. Various opin- 


ἊΝ 94. 
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ions regarding the purpose and significance of these prelimi- 
nary oaths have been expressed.* Plato is quite outspoken 
in his condemnation of a practice that forced one-half of the 
litigants of Athens to take a false oath. In the Laws? he 
proposed that all party oaths be abolished. “Since men’s 
opinions about the gods have changed the laws ought to be 
changed.” The most reasonable view seems to be that the 
party oath introduced by Solon for a certain type of case was 
extended to include all cases alike in the hope that it might 
act as a check upon the prosecution of unfounded claims and 
charges. In this connection a fragment of Sophocles has 
been aptly quoted: 

ὅρκου δὲ προστεθέντος ἐπιμελεστέρα 

ψυχὴ κατέστη᾽ δισσὰ γὰρ φυλάσσεται 

φίλων τε μέμψιν κεὶς θεοὺς ἁμαρτάνειν. 
In the end the party oath became a mere formality analogous 
to the plea of “not guilty” in a modern court.‘ 

The right of appeal and freedom of prosecution were well 
calculated to insure the punishment of offenders. The rich 
and the powerful could not hope to escape prosecution by 
bribing or threatening their victims. Any citizen could take 
the initiative and prosecute them. Neither could they escape 
conviction by collusion with a magistrate in sympathy with 
the upper classes, for the case could be appealed to a numer- 
ous body where the members of the demos predominated. 
Thus the masses had in their own hands adequate means 
of securing justice for one of their number against powerful 
wrongdoers, or magistrates who gave “crooked decisions.” 
Any citizen was a potential prosecutor, and every citizen 
was a member of the court of appeal. In the absence of 
records of litigation under the Solonian system, it 15 difficult 

τ Cf. Meyer, Schoemann, Lipsius, Der attische Process, p. 889; Gilbert, Beitrage, 


pp. 464 ff.; Lipsius, Das attische Recht, p. 833. Party oaths are found elsewhere in 
Greece. Gilbert, op. cit., p. 466, n. 2, for specific instances. 


2 984d. 3 Frag. 431 (Nauck), cited by Hirzel, op. cit., p. 134, ἢ. 4. 


4 It should be remembered that in a number of cases where the issues are com- 
plicated or the interpretation and application of a law is involved, opposing claims 
may be quite properly urged without any dishonest purpose. In such cases a litigant 
is not really forsworn. Cf. Philippi, Der Areopag, p. 92. 
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to get even an approximate idea of the proportion of cases 
appealed. Plutarch’ says in effect that there were relatively 
few appeals. “In the beginning the participation of the lower 
class in the administration of justice was of no account, but 
afterwards it proved to be of the greatest importance, for the 
majority of disputes came before the dicasts.”” Plutarch is 
obviously referring to the later period when he says that 
the dicasts tried the most of the cases. But his next state- 
ment’ is confusing. He connects this great activity of the 
dicasts with the provision for appeals from the decisions of 
magistrates. This is true only in the sense that Solon’s meas- 
ure was the first step in a constitutional development that 
resulted in complete popular control of the courts. In itself 
it was of relatively little moment, but it was the beginning 
of great things. 

Aristotle’s comment on the effect of the right of appeal is 
less explicit. “It is by means of this [the institution of the 
appeal to the law court, ἔφεσις], they say, that the masses 
have gained strength [ἰσχυκέναι] most of all, since, when the 
democracy is master of the ballot it is master of the constitu- 
tion.” The use of the perfect tense (ἰσχυκέναι) shows that 
he is referring to the results of Solon’s prescription as ex- 
hibited in the fourth-century constitution. Some misappre- 
hension of the situation in the time of Solon has resulted 
from Aristotle’s discussion of the alleged obscurity of his laws. 
“Moreover, since the laws were not drawn up in simple and 
explicit terms, disputes inevitably occurred and the courts 
had to decide in every matter, whether public or private.’’3 
Here, again, Aristotle has in view not the situation under 
the Solonian constitution but the conditions in the fifth and 
fourth centuries, when the masses (τὸ πλῆθος) controlled the 
government. He makes this clear immediately. In reject- 


τ Solon, xvii. Cf. Vinogradoff, op. cit., p. 77. 


2 7 Σ \ 54 ~ ? -οἮ Κ᾿ , ε , \ Nee r 7 ὸ 
Loc. cit.: καὶ yap ὅσα ταῖς ἀρχαῖς ἔταξε κρίνειν, ὁμοίως καὶ περὶ ἐκείνων εἰς T 
δικαστήριον ἐφέσεις ἔδωκε τοῖς βουλομένοις. 


3 Ath. Pol. ix. 1; Plutarch Solon, xviii: λέγεται δὲ καὶ τοὺς νόμους ἀσαφέστερον 

, A \ Ul a > ON \ an 6 , 9 i i. A 
γράψας καὶ πολλὰς ἀντιλήψεις ἔχοντας αὐξῆσαι τὴν τῶν δικαστηρίων ἰσχύν" μὴ 
δυναμένους γὰρ ὑπὸ τῶν νόμων διαλυθῆναι περὶ ὧν διεφέροντο συνέβαινεν ἀεὶ δεῖσθαι 
δικαστῶν καὶ πᾶν ἄγειν ἀμφισβήτημα πρὸς ἐκείνους, τρόπον τινὰ τῶν νόμων κυρίους ὄντας. 
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ing the view that ‘Solon deliberately made the laws indefi- 
nite in order that the final decision might be in the hands 
of the people,” he observes, “we must judge his intentions, 
not from the actual results in the present day, but from the 
general tenor of the rest of his legislation.”* Moreover, the 
plain implication of Aristotle’s statement that the courts 
had to decide in every matter, whether public or private, is 
to the same effect. It is to be observed that there is no ref- 
erence to the intervention of the magistrates in the process. 
And yet they must have settled a number of the disputes 
that arose from a failure to understand the laws. One of 
the reasons why Solon left Athens was to escape the impor- 
tunities of citizens who came to criticize or to ask questions,” 
“for he did not think it right that he should stay and inter- 
pret the laws.’”’ No magistrate could interpret the laws with 
the same authority as the legislator himself; but a number 
of honest men must have had their difficulties cleared up 
satisfactorily by the magistrates whose business it was to try 
to understand and apply the law. The constant recourse to 
private arbitration in all periods and the efficiency of the 
public arbitrators instituted at the end of the fifth century 
would seem to indicate that the Solonian magistrates must 
have satisfied a considerable number of litigants and achieved 
final settlements. Aristotle’s failure to mention the magis- 
trates in this connection shows that he is referring to the 
time when they had ceased to give final judgment and merely 
prepared cases for trial. 

There are other considerations that support the conclu- 
sions drawn from Aristotle and Plutarch regarding the in- 
frequency of appeals. Each litigant was normally required to 
present his own case. This was not serious in a magistrate’s 

1 Ath. Pol. ix. 2: ob yap δίκαιον ἐκ τῶν νῦν γιγνομένων ἀλλ᾽ ἐκ τῆς ἄλλης 
πολιτείας θεωρεῖν τὴν ἐκείνου βούλησιν. 

2 Tbid., x1: 

3 For the evidence for the fifty-century practice, compare Quintilian 11. 15. 30. 
The rule requiring each litigant to handle his own case is generally believed to have 
been in force in the time of Solon. Thisis a reasonable view. The rule is a survival 
from a time when a man had to rely upon himself. If a blow was to be struck or a 


word said in his defense, he himself had to act. Friends might aid, but he had to 
take the initiative. 
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court, but many a litigant must have shrunk from appearing 
before the Heliaea. The average Athenian citizen had no 
experience in public speaking. Oratory as an art was un- 
known. He could not learn to speak except in the hard school 
of experience. Even in the later period when all the resources 
of formal rhetoric were available, many a litigant found the 
appearance before a dicastery to ‘be an ordeal. The average 
citizen would need a strong incentive to induce him to carry 
an appeal to a mass meeting of his fellow-citizens. Normally, 
only the conviction that he had been the victim of gross in- 
justice would be a sufficient inducement. 

There was, it seems, a provision that in certain criminal 
cases an unsuccessful appeal might bring a larger penalty. 
A client of Lysias' cites a law of Solon which empowered 
the Heliaea to inflict an additional penalty of confinement 
in the stocks for five days. The nature of the offense is not 
specified, but from a passage in Demosthenes? it may be 
inferred that it was larceny. As the Heliaea had no original 
jurisdiction in the Solonian system, the case must have come 
before it by way of appeal. In the time of the orators, ap- 
peals to the heliastic céurts from the decision of a deme as- 
sembly in a citizenship case were discouraged by a provision 
that the unsuccessful appellant be sold as a slave. Similarly, 
appeals from the finding of an auditing committee to the 
deme assembly were discouraged by the imposition of an 
additional penalty in case of failure.t Modern legal systems 
have similar provisions. The English court of appeal in crim- 
inal cases is empowered to increase the penalty if it confirms 
the verdict of the lower court. 

Civil suits could not be treated in this fashion. There 
is no indication that the practice of imposing a penalty for 


Ty, τό: δεδέσθαι δ᾽ ἐν τῇ ποδοκάκκῃ ἡμέρας πέντε τὸν πόδα, ἐὰν προστιμήσῃ 
ἡ ἡλιαία. Wilamowitz, Aristoteles und Athen, |, 60, takes a different view. He thinks 
that when a magistrate imposed a penalty ‘beyond a specified limit, he must refer 
his verdict to a popular court. This, Wilamowitz regards as one aspect of ἔφεσις 
eis δικαστήριον. 


2 Demosthenes xxiv. 105. Cf. Lipsius, op. cit., p. 440, n. 79; CAH, IV, 56. 
3 Isaeus, xil. 


4 Haussoullier, La vie municipale en Attique, pp. 80 ff. 
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failure to obtain a fifth part of the votes goes back to Solon. 
In general, it would be natural for litigants to venture upon 
an appeal only where the issue involved a considerable sum 
of money or was likely to arouse popular interest. Such are 
cases involving estates and heiresses.? 

*Cf. Aristotle, op. cit., ix. 2: ἔτι δὲ kal διὰ τὸ μὴ γεγράφθαι τοὺς νόμους ἁπλῶς 
μηδὲ σαφῶς, ἀλλ᾽ ὥσπερ 6 περὶ τῶν κλήρων καὶ ἐπικλήρων, ἀνάγκη πολλὰς ἀμφισβητήσεις 
γίγνεσθαι καὶ πάντα βραβεύειν καὶ τὰ κοινὰ καὶ τὰ ἴδια τὸ δικαστήριον. Cf. Aristoph- 


anes Wasps, 583 ff. 


CHAPTER VI 
ΤΗΒ ΕΠ ΟΝ ΤΗῊΗΙΒ PEISIS TRA TIDAL 


The materials for reconstructing the history of the period 
between Solon and Peisistratus are very meager.’ Party 
struggles broke out afresh in the fifth year after the archon- 
ship of Solon. The archonship was the bone of contention. 
In two different years no archon was elected. They are 
known as years of “‘anarchia.”” Then Damasias made a bid 
for tyranny by continuing to hold the archonship for one 
year and two months beyond his term of office. This threat 
of tyranny brought a compromise whereby five eupatrids, 
three georgoi, and two demiurgoi were elected archons.? This 
compromise involved at least a partial modification of the 
Solonian classification. The citizens were distributed on the 
basis, not of wealth, but of birth or occupation. The 1m- 
poverished eupatrid who had fallen into the third class was 
enabled to resume his place among the nobles. The change in 
terminology merely indicates the political realignment. Three 
parties grew up. They were composed of (4) those who were 
satisfied with the Solonian constitution, (4) those who wished 
the pre-Solonian aristocracy to be restored and strengthened, 
and (c) those who thought Solon had not gone far enough in 
meeting the desires of the masses. Their main interest was 
economic rather than political, but 1t was only by political 
action that their desires could be realized. 

The time was ripe for tyranny. Solon had been criticized 
by the masses (πολλοὶ καὶ φαῦλοι)" for not availing himself 
of the opportunity of making himself tyrant as others had 


t Aristotle, 4th. Pol., xiii. 


2 Different theories have been advanced to explain the ten archons. Busolt 
(Geschichte, II, 302) thinks seven thesmothetae were elected. Adcock in ΟΔΉ, 
IV, 60, says: “The most natural assumption is that these ten archons were chosen 
to govern in turn during the ten months that remained of Damasias’ last year of 
office.” 


3 Plutarch Solon, xv. 
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done, notably in Euboea and Mytilene.t The lower classes 
favored tyranny because they saw in it some prospect of 
protection against the aristocracy. Cylon had failed because 
he aroused no enthusiasm in the masses. But Solon had 
shown what a strong man could achieve in the interests of 
the submerged masses. Perhaps Damasias was able to hold 
the archonship as representative of the radical element in 
the population. At any rate Peisistratus gained the tyranny 
with the backing of the common people. Democracy was 
progressing. The assembly which voted Peisistratus a body- 
guard was still a vital part of the constitution.? 

On the whole the Solonian laws and constitution re- 
mained. Peisistratus kept the form of the constitution and 
professed to administer the laws. When the tyrants were 
finally driven out, after fifty years, the laws had still suffh- 
cient vitality to be again put in force. 

It is not known how the system of Solon fared during the 
period of anarchy and strife. The judicial reforms of Solon 
were not fundamental. He did not institute a new judiciary; 
he simply permitted freedom of prosecution and appeal. Jus- 
tice could be administered as before without appeal and with- 
out the intervention of ὁ βουλόμενος. The excellence of his re- 
forms lay in the fact that the mere possibility of an appeal 
acted as a warning to the magistrate. The voluntary prose- 
cutor was an alternative. If the victim of a wrong himself 
acted, there was no need of the intervention of another. The 
popular assembly did continue to be an active body, as the 
part it played in connection with Peisistratus shows. It lis- 
tened to his appeal for personal protection and gave him a 
bodyguard. In the years of anarchy the administration of 
justice must have been partially suspended. But the Athe- 
nian habit of resorting to arbitration would enable them to 
deal with pressing matters. The prestige and experience of 
the Areopagus no doubt enabled that body to carry the state 
through the periods of anarchy and disturbing party strug- 
gles. It may be this period that Aristotle had in mind when 
he said of the Areopagus: καὶ τά τε ἄλλα τὰ πλεῖστα Kal τὰ 


1 CAH, IV, 57; Plutarch, op. cit., xiv. VA Pol sive le 
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μέγιστα τῶν πολιτικῶν dueTnpe.” As the Areopagus is active as a 
homicide court under Peisistratus, it must have been active 
in the previous period. 

Peisistratus seized the government of Athens by force 
(561-60 B.c.), but chose to rule “‘constitutionally”’ (πολιτικῶς) 
rather than “despotically’’? (τυραννικῶς). He took care, how- 
ever, that the chief offices should be held by his relatives and 
adherents,3 and adopted measures to keep the people busy 
and contented “in order that they might have neither the 
desire nor the leisure to attend to public affairs.” According 
to Greek notions, “public affairs” (τὰ κοινά) included the ad- 
ministration of justice. No tyrant, be he never so inclined 
to govern “according to the established laws,” could safe- 
ly permit a popular assembly to review the decisions of 
magistrates who represented him rather than the people. 
He could easily dispense with judicial sessions of the Heliaea 
by withdrawing the right of appeal and restoring to the 
magistrates whom he controlled the power “‘to decide cases 
finally on their own authority.” He ran little risk in allow- 
ing magistrates and judicial officers who were practically 
his own appointees to administer justice. Indeed, it has 
been suggested that he strengthened the hands of the mag- 
istrates to offset the opposition of the Areopagus, which 
was the center of hostility.’ It is quite possible that Peisis- 
tratus in the interests of the people from whom he drew 
considerable support, himself informally reviewed verdicts 
that worked injustice. The knowledge that Peisistratus kept 
‘in touch with their official acts, whether administrative or 
judicial, would have a salutary effect upon the magistrates. 
The vicissitudes of Peisistratus’ career as tyrant show that 
there was constant need of the utmost vigilance on his part. 
His interest in the administration of justice is shown by his 
habit of going about the country districts “settling disputes”’ 
καὶ αὐτὸς ἐξήει πολλάκις εἰς τὴν χώραν, ἐπισκοπῶν καὶ διαλύων τοὺς 
διαφερομένους. The words διαλύων τοὺς διαφερομένους at once 


DI Did νι}: 2. 4 Aristotle 4th. Pol. 111. ς. 
Ὁ ἡγε Xvi. 2, 5 Calhoun, Criminal Law, p. 96. 
3 Thucydides vi. 54. 6 Aristotle 4th. Pol. xvi. 5. 
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suggest arbitration. Naturally he would first endeavor to 
compose quarrels and disputes before rendering a verdict on 
the merits of the case and enforcing it by his authority as 
tyrant. His experiences on these occasions no doubt sug- 
gested to him the idea of furthering his policy of keeping the 
people on their farms by appointing Justices to go on circuit 
throughout the village communities.* The cases that came be- 
fore them were mainly civil, as the words τοὺς διαφερομένους 
would seem to indicate. These δικασταὶ κατὰ δήμους, as they 
were called, were, like Peisistratus himself, primarily arbitra- 
tors, authorized to give a binding verdict if they failed to ef- 
fect a friendly compromise. Their number is unknown. When 
they were restored in 453-452 B.c. they numbered thirty be- 
cause of their connection with the trittyes. Peisistratus thus 
has the credit for anticipating one of the most admirable 
features of the Athenian legal system of the fourth century— 
public arbitration.’ 

De Sanctis refuses to accept Aristotle’s statement that 
Peisistratus established the rural justices. The objection 
that they could not have been described as κατὰ δήμους at 
this time is of little weight, for, although the demes were 
not treated as distinct political units until the reforms of 
Cleisthenes, they were ancient divisions, more ancient than 
the naucrariae. To his further objection that it is not easy 
to understand why Cleisthenes should have abolished them, 
it is sufficient to reply that it was only natural to dispense 
with an innovation of a hated régime, particularly when the 
‘new system encouraged the citizens to resort to the city 
rather than stay on their farms. His final objection is: 

Finalmente perché quanto la loro istituzione era opportuna nelle eta 
di Pericle, altrettanto era di superfluo nell’ eta di Pisistrato quando ai 
tesmoteti non mancava il tempo di attendere alle cause rurali, non avendo 
ancora avuto il carico d’istruire tutti 1 processi di Stato carpiti all’ Areo- 
pago.3 

τ Ibid. Cornelius (Die Tyrannis in Athen, p. 53) believes that the Demenrichter 
replaced some type of rural court which had been in the hands of the nobility. 

2 Infra, p. 348. 


3 Storia della reppublica Ateniese, p. 313. Cf. also De Sanctis’ review of Cal- 
houn’s Criminal Law, in Rivista di Filologia, N.S., V1, 149 fF. 


=e =. 


THE RULE OF THE PEISISTRATIDAE 186 


It is quite true that so far as the legal situation was con- 
cerned, the new judges may not have been needed until the 
period when the reorganization of the Areopagus threw addi- 
tional burdens on the dicasteries. But the policy of Peisistra- 
tus was determined by political, not judicial, considerations. 

The Areopagus continued to function as a homicide court 
under the tyrants. Peisistratus himself was summoned be- 
fore it on a charge of murder. The prosecutor failed to appear, 
and the case was dropped.t The Areopagus was the chief 
criminal court in the Solonian constitution. It “‘corrected of- 
fenders, having full powers to inflict either fines or personal 
punishment.” The Areopagus had authority also under the 
νόμος εἰσαγγελίας to try those charged with “plotting the 
overthrow of the state’? (τοὺς ἐπὶ καταλύσει τοῦ δήμου 
συνισταμένους). By a liberal, not to say cynical, construc- 
tion of this law, the tyrant may have invoked it to protect 
himself against his political foes if the Areopagus was agree- 
able. Within a few years he might hope by the addition 
annually of nine ex-archons, favorable to himself, to possess 
in the Areopagus a willing instrument. Within a period of 
twenty years “‘the personnel of the court would be quite 
changed.’3 But long before a complete change in personnel 
came about, the tyrant would find the Areopagus manage- 
able. The annual addition of nine adherents—ex-archons— 
would soon overcome the opposition of a numerical majority. 
But the history of the earlier struggles between the tyrant 
and his foes shows that the Areopagus neither did nor could 
aid him effectively. After five years he was ousted by a com- 
bination of the parties of the Plain and the Coast. Almost 
immediately he was enabled to return by effecting an ar- 
rangement with Megacles, the leader of the Coast party. 
But his second tenure of the tyranny was short-lived. With- 
in the year he was driven out, and it was not until after the 
lapse of ten years that he was able to defeat his foes decisively 
and establish firmly his power by his victory at Pallene.‘ 


_ tAristotle Ath. Pol. xvi. 8. 
2 Ibid., viil. 4. 
3S. Β. Smith, of. cit., p. 114, ἢ. 39. 4 Bury, History of Greece, pp. 192 ff. 
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It was during this period, if at all, that the Areopagus became 
subservient to the interests of the tyrant. 

For the ordinary administration of criminal law, magis- 
trates, such as the thesmothetae and the Eleven, were avail- 
able. Aristotle says that Peisistratus was τοῖς ἁμαρτάνουσι 
συγγνωμονικός. This may mean that he interfered in the ordi- 
nary administration of justice to mitigate or reverse the 
verdicts of the magistrates either in the way of appeals or by 
the exercise of executive clemency. But it may also refer to 
a more direct and personal participation in proceedings 
against plotters who were seeking to overthrow the tyranny. 
Hippias himself took part in the interrogation of Aristo- 
geiton, who slew Hipparchus. The object of the interroga- 
tion and torture was to secure the names of accomplices. 
Just how it was intended to dispose of Aristogeiton is not 
known, for Hippias slew him with his own hand in a moment 
of exasperation.’ Aristogeiton and his accomplices, if any, 
could have been tried for murder by the Areopagus, but it 
seems more likely that the tyrants dealt with enemies who 
attempted violence, in summary fashion, perhaps through the 
agency of the Eleven. It may be that the charge of murder 
against Peisistratus was due to his participation in the in- 
formal trial and execution of an enemy who had made an 
attempt on his life or engaged in a political conspiracy.‘ 


t Aristotle 4th. Pol. xvi. 2. 2 Tbid., xviii. 6. 


3 Many citizens were slain or banished in the last years of the tyranny. See 
Aristotle 4th. Pol. xix. I. 


4Lysias, xii, tried to fasten upon Eratosthenes, one of the Thirty, re- 
sponsibility for the murder of his brother Polemarchus, whom he had personally 
arrested. 


CHAPTER VII 
THE JUDICIAL REFORMS OF CLEISTHENES 


The reforms of Cleisthenes belong to the period between 
the expulsion of the tyrants and the final defeat of Persia 
(510-480). The tyrants were not driven out of Athens by a 
popular uprising but by Spartan intervention. The exiled Alc- 
maeonids, failing in their attempts to expel the Peisistratidae 
forcibly, contrived to enlist the aid of the Spartans by brib- 
ing the oracle, as their enemies claimed.t The masses had 
not found the rule of Peisistratus irksome. It was, indeed, 
an era of peace and prosperity. “Hence,” says Aristotle, 
“the tyranny of Peisistratus was often spoken of proverbially 
ΠΤ σ᾿ Of Gronuss) 1c.) the: colden age. but in after 
years, in a spirit of national pride, the Athenian populace 
ignored the services of Sparta, and made national heroes out 
of Harmodius and Aristogeiton, who had slain Hipparchus, 
one of the Peisistratidae, for purely personal reasons. The 
partisan feud of the Alcmaeonids with the Peisistratidae was 
treated as an episode in the national struggle for liberty. 
Witness the popularity of the Leipsydrium drinking-song, 
which was second only in popular ‘favor to the famous Har- 
modius and Aristogeiton song. In this atmosphere the popu- 
lar notions of the work of the Alcmaeonid, Cleisthenes, were 
likely to be divergent. According to a widespread view, he 
did little more than restore the constitution of Solon. Others 


t Aristotle 4th. Pol., xix. Cf. De Sanctis, op. cit., pp. 322 ff. 


2 Ath. Pol. xvi. 7: ‘O ἐπὶ Κρόνου Bios. Although the rule of the sons of Peisistra- 
tus became much harsher, yet it did not lead to a popular uprising. Hippias’ pro- 
posed fortification of Munychia as'a place of refuge shows that he feared an uprising 
(ibid., xix). 


3Isocrates vil. 16: Εὑρίσκω yap ταύτην μόνην ἂν γενομένην καὶ τῶν μελλόντων 
κινδύνων ἀποτροπὴν καὶ τῶν παρόντων κακῶν ἀπαλλαγήν, ἢν ἐθελήσωμεν ἐκείνην τὴν 
δημοκρατίαν ἀναλαβεῖν, ἣν Σόλων μὲν ὁ δημοτικώτατος γενόμενος ἐνομοθέτησε, Κλεισθένης 
δ᾽ ὁ τοὺς τυράννους ἐκβαλὼν καὶ τὸν δῆμον καταγαγὼν πάλιν ἐξ ἀρχῆς κατέστησεν. 
Aristotle 4th. Pol. xxii. 1: καὶ γὰρ συνέβη τοὺς μὲν Σόλωνος νόμους ἀφανίσαι τὴν 
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regard him as the virtual founder of democracy.t There is an 
element of truth in both of these views. 

Upon the overthrow of the tyranny, the nobles expected a 
restoration, not of the Solonian system, but of the pre- 
Solonian aristocracy. It was doubtless with this expecta- 
tion that Cleomenes, the Spartan king, had intervened.” But 
the old political strife was renewed. Two main factions ap- 
peared. Isagoras was the leader of those nobles who had 
made terms with the tyrants. His opponent was Cleisthenes. 
At first it was a struggle for leadership. Isagoras proved the 
stronger, and with the support of the political clubs gained 
the archonship which was still the chief bone of contention 
between political factions. Cleisthenes, though the grandson 
of a tyrant of Sicyon, was an Alemaeonid. Throughout the 
vicissitudes of their political fortunes this family had been 
more or less friendly to the masses. On this occasion Cleis- 
thenes boldly appealed to the people. The time was well 
suited for such an appeal. On the expulsion of the tyrants 
there had been a revision of the list of citizens, aimed par- 
ticularly at those adherents of the Peisistratidae who had 
gained citizenship through favor of the tyrants. Many had 
been disfranchised. To these and others, Cleisthenes offered 
full participation in the counsels and activities of the state. 
This maneuver committed him to a program of democratic 
reform, both to satisfy the aspirations of the masses and to 
secure his own leadership. 

With the backing of the people he easily gained the upper 
τυραννίδα διὰ τὸ μὴ χρῆσθαι, Kat[vlods δ᾽ ἄλλους θεῖναι τὸν Κλεισθένη, στοχαζόμενον 
τοῦ πλήθους... .. 

Aristotle Pol. 12730. 35 ff.: Σόλωνα δ᾽ ἔνιοι μὲν οἴονται νομοθέτην γενέσθαι σπου- 


δαῖον᾽ ὀλιγαρχίαν τε γὰρ καταλῦσαι λίαν ἄκρατον οὖσαν καὶ δουλεύοντα τὸν δῆμον παῦσαι 
καὶ δημοκρατίαν καταστῆσαι τὴν πάτριον. 

1 Aristotle 4th. Pol. xxix. 3: τοὺς as νόμους ods Κλεισθένης ἔθηκεν ὅτε καθίστη 
τὴν δημοκρατίαν. 

? For the triumph and the reforms of Cleisthenes the chief sources are Herodotus 
v. 66, 69-70} 71-73; and Aristotle Ath. Pol., xx-xxi. In the main, Aristotle follows 
ἘΝ τ 

3 Walker, CAH, IV, 145-46. Cf. Aristotle Wi Pol. xiii. §: σημεῖον δ᾽, ὅτι μετὰ 
τὴν [τῶν] τυράννων ΡΛ ΝΥ, ἐποίησαν διαψηφισμόν, ὡς πολλῶν κοινωνούντων τῆς πολι- 
τείας οὐ προσῆκον. 
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hand and put through some reforms, including the reorgan- 
ization of the citizens into ten, instead of four, tribes, with a 
Senate of Five Hundred. Isagoras had recourse to Spartan 
aid. At his suggestion the Spartans revived the pollution 
charge against the Alcmaeonidae. For the moment Isagoras 
was successful. Cleisthenes and 700 heads of houses were 
banished. But the attempt of the Spartan king to set up an 
oligarchy of 300 was resisted by the senate and the people. 
The Spartans and their Athenian supporters took refuge in 
the Acropolis. Within three days they were forced to sur- 
render. Aristotle’s account differs from that of Herodotus, 
in the order of the events. According to Herodotus, Cleis- 
thenes proceeded at once to introduce his reforms; but Aris- 
totle seems to say that Cleisthenes put through no reforms 
until the Spartans were forced out of the city three years 
after the expulsion of the tyrants.t In some respects Herodo- 
tus’ account is preferable. It explains the resistance and the 
identity of the senate. If the Senate of Five Hundred was 
already organized, its resistance to Cleomenes is easily un- 
derstood. Moreover, it is difficult to account for opposition 
from the old Solonian Senate-of Four Hundred.2 

There is some doubt in regard to the status or official 
position of Cleisthenes. Some scholars believe that the as- 
sembly conferred upon him extraordinary legislative powers 
like those of Solon. Certain expressions of Aristotle are 
quoted in support of this view, though Aristotle* expressly 

De Sanctis, op. cit., p. 329, n. 2, following Beloch, Griechische Geschichte. 
(2d ed.), I, 399, n. 1; Ehrenberg, “Kleisthenes und das Archontat,” Klio, XIX, 
τοῦ ff. Walker, op. cit., IV, 139-40, prefers the account of Aristotle and identifies 
the senate (4th. Pol. xx. 3) as the Solonian Senate of Four Hundred. Cloché 
(“La boulé d’Athénes en 508-507 avant J.-C.,” Rev. 4. études grecques, XXXVII 


[1924], 1 ff.) firmly supports the theory that it was the Solonian Senate of Four 
Hundred. 


2 Walker (op. cit., p. 140, n. 1) suggests the hypothesis that the council was the 
Areopagus. But Isagoras would never have consented to the dissolution of the 
Areopagus (4th. Pol. xx. 3). For the importance of the boulé in Cleisthenes’ scheme 
οἰ ΠΩ, p. 342. 

3 Busolt-Swoboda, Staatskunde, p. 869, n. 5. 


4 Ath. Pol. xx. 4; xxi. 1: και[ν]οὺς δ᾽ ἄλλους θεῖναι τόν Κλεισθένη στοχαζόμενον 
τοῦ πλήθους; XX1X. 3: τοὺς πατρίους νόμους ods Κλεισθένης ἔθηκεν. 
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says that he was ἡγεμὼν καὶ τοῦ δήμου προστάτης. He was 
never even an archon.’ In one important respect the reforms 
associated with the name of Cleisthenes differ from those of 
other extraordinary legislators. The work was not accom- 
plished at one stroke, so to speak, but extended over a period 
of years. Thus ostracism, the oath of the boulé, and the 
Board of the Ten Generals were introduced several years 
after the reorganization of the tribes. In view of this feature 
of Cleisthenes’ work, Beloch? suggests that he was the leading 
member of a legislative commission. According to his view, 
it is too late for plenipotentiary lawgivers; they belong to a 
more primitive stage of political development. Later revolu- 
tions were regularly followed by legislative commissions. But 
a much better parallel to Cleisthenes’ reforms 1s, not the 
formal legislative commissions of the revolutions in 411 and 
404 B.c., but the reformers, led or inspired by Ephialtes, who 
in his struggle against the Areopagus initiated a period of 
democratic development. Cleisthenes, like Ephialtes, seems 
to have disappeared from public life very soon after the 
movement was initiated,? and others carried on his work by 
legislation calculated to give effect to the aspirations of a 
people that had been singularly successful, not only in getting 
rid of the tyrants, but in escaping from the tutelage of Sparta 
and in defeating the Persians single handed. It was a period 
of rapid evolution.4 No legislative commission, no individual 
legislator appointed immediately after the expulsion of the 
tyrants, could have served the purpose. 

Cleisthenes was not a political reformer by conviction, like 
Solon, but merely a shrewd politician who aimed at securing 
the good will of the populace (στοχαζόμενον Tod πλήθους). Like 

™ De Sanctis, op. cit., p. 229, n. 2. Compare Ehrenberg, (op. cit., p. 107), who 


thinks it possible that Cleisthenes was archon in 509-508 B.c. Wilamowitz (4risto- 
teles und Athen, 1, 6) suggests 508-507 as the archonship of Cleisthenes. 


2 Beloch, op. cit., p. 396 n. Compare Ehrenberg (oP. cit., p. 107), who rejects 
Beloch’s view. 

3 Cf. infra, pp. 252 f. No names of associates or followers of Cleisthenes are 
preserved in the records, unless Cannonus be one. (Cf. infra, p. 205.) 

4 Aristotle (Pol., p. 12744) characterizes the growth of democracy during this 
period as due to “accident” (ἀπὸ συμπτώματος) not “design” (οὐ κατὰ... προαίρεσιν). 
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all successful popular leaders, his first concern was to secure 
his own position. He saw that the only way to accomplish 
this was to prevent the return of the tyrants and to weaken 
the nobles by putting power into the hands of the people. 
A man of Cleisthenes’ social and political antecedents was 
not the kind of statesman to appear with a comprehensive 
program of democratic reform. And even if he had the vision 
of a Solon, he was too shrewd a politician to imagine that a 
people wholly without political experience could operate a 
complete democratic system. The democratic movement ex- 
tended over more than twenty-five years. A setback came 
with the revived prestige of the Areopagus, whose political 
supremacy in the state, beginning with the Battle of Salamis, 
is said to have lasted for seventeen years.t During the 
twenty-five years of democratic progress, a number of meas- 
ures must have been adopted of which no mention is made in 
the sources. They may be included in the new laws men- 
tioned by Aristotle.” It is true that Aristotle attributes them 
to Cleisthenes. But it 1s not known either how long Cleis- 
thenes retained his leadership or when he died. The fact 
that he is not mentioned in connection with the war with 
Boeotia and Euboea would seem to indicate that his leader- 
ship was short-lived. Walker’ has suggested that the Persian 
policy of Cleisthenes was the cause of his downfall. Faced 
by the hostility of Sparta, Boeotia, and Chalcis, and a war 
on three fronts, he sent an embassy to Persia, seeking aid. 
Persia demanded earth and water as symbols of subjection 
before entering into alliance with Athens. The ambassadors, 
“on their own responsibility,” according to Herodotus, ac- 
ceded to the demand. The Persian alliance was rejected, 
and the ambassadors were severely criticized.4 Cleisthenes, 
it is argued, was involved in their disgrace. If this be correct, 


τ Aristotle Ath. Pol., xxiii (479-462). 
aid Χ ΧΙ Ts 3 Op. cit., pp. 167-68. 


4 Herodotus v. 73: εἰ μὲν διδοῦσι Baorrét Δαρείῳ ᾿Αθηναῖοι γῆν τε καὶ ὕδωρ, ὁ δὲ 
συμμαχίην σφι συνετίθετο, εἰ δὲ μὴ διδοῦσι, ἀπαλλάσσεσθαι αὐτοὺς ἐκέλευε. οἱ δὲ ἄγγελοι 
3 \ L > cal lA la » La Ἁ U 
ἐπὶ σφέων αὐτῶν βαλόμενοι διδόναι ἔφασαν, βουλόμενοι τὴν συμμαχίην ποιήσασθαι. 
οὗτοι μὲν δὴ ἀπελθόντες εἰς τὴν ἑωυτῶν αἰτίας μεγάλας εἶχον. 
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a number of the “new laws” must have emanated from other 
leaders of the school of Cleisthenes, men who saw the wisdom 
of throwing in their lot with democracy and sharing in its 
success. 

The reorganization of the tribes and the substitution of 
the demes for naucraries were political measures intended to 
break up the power of the nobles and to facilitate the absorp- 
tion of the new citizens. The unit of the new tribes was the 
deme, not the clan. In the deme system local association was 
substituted for community of relationship. The system of 
tribes, trittyes, and demes was intricate and artificial. In 
its purpose of weakening the power of the nobles who were 
opposed to the democratization of the state, it has some 
analogy with the well-known American device called “gerry- 
mander.”? The demes of Attica were divided roughly into 
three groups: first, those of the city and its environs; second, 
those of the coast; and third, those in the interior. The demes 
in each of these areas were distributed into ten groups called 
“trittyes”; and three trittyes, one from each area, consti- 
tuted a tribe. The tribe was no longer a geographical unit 
but contained elements from the inhabitants of the city, the 
coast, and the interior. | 

A new council (βουλή) was instituted, consisting of 500 
members. Fifty were drawn from each tribe. The demes 
included in each of the tribes varied in size and number, but 
there was devised some means of apportioning the senators 
of each tribe among the demes included in it. The members 
of the council were selected by lot from a larger group nomi- 
nated by the demes. They had to be at least thirty years of 
age. It is impossible to say how many of the duties that 
the council performed in the later period go back to Cleis- 
thenes. At any rate, he introduced the oath which the coun- 
cil continued to swear in Aristotle’s day. In essence the 


* Walker, op. cit., pp. 142 ff.; Aristotle, op. cit., xxi. 


2 In 1812 Governor Gerry of Massachusetts was believed to be responsible for 
a redistribution of the congressional districts of the state which gave his party an 
unfair advantage in elections. The dragon-like shape of one of the districts suggested 
to a political opponent the word “gerrymander”’ (cf. “salamander’’) to describe the 
unfair distribution of municipal units in electoral districts. 
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beulé was a commission of the ecclesia intrusted with the 
task of preparing the agenda for the sessions of the ecclesia. 
It constituted an excellent training school for the masses 
who had had no opportunity under the tyranny for gaining 
political experience. As the office of councilor could not be 
held more than twice, it has been estimated that a third of 
the citizen body must at some time in their lives have served 
on the council.t Apparently the functions of the naucraroi 
were apportioned between the demarchs of the newly or- 
ganized demes and the boulé. The prytaneis of the council 
were modeled on those of the naucraroi. 

After describing the major constitutional changes intro- 
duced immediately by Cleisthenes, Aristotle says that Cleis- 
thenes introduced “new laws” in place of those of Solon 
which had fallen into desuetude during the period of the 
tyranny.? These new laws were constitutional. This ap- 
pears from the mention of ostracism as one of them. They 
are the only laws that would be disregarded during the rule 
of the Peisistratidae. The ordinary civil and criminal laws 
would continue to be administered as before, but by different 
agencies. Other examples of these new measures attributed 
to Cleisthenes are the new oath for the boulé and the elec- 
tion of ten generals by the tribes.4 

Ostracism was a novel and ingenious device to protect the 
people from tyranny.’ In one form or another it appears in 
different Greek cities, but there is good reason for believing 
that all the varieties were derived from Athens.® Once a 

τ: Aristotle has little to say about the organization of the boulé. Cf. 4th. Pol. 
ΥΧΙ. 2: ΧΧΙΙ. 2:.... ἐφ᾽ Ἡρμοκρέοντος ἄρχοντος, τῇ βουλῇ τοῖς πεντακοσίοις τὸν 


ὅρκον ἐποίησαν, ὃν ἔτι καὶ νῦν ὀμνύουσιν. 


Cf. Walker, op. cit., pp. 149 ff.; Busolt-Swoboda, op. cit., pp. 882 ff. 
2 Aristotle 4th. Pol. xxii. 1. Cf. Calhoun, Criminal Law, pp. 88 ff. 
3Carcopino, Histoire de lostracisme athénien, p. 98. 

4 Aristotle 4th. Pol. xxii. 2. 


5 Ostracism soon came to be used as a convenient weapon in party struggles (De 
Sanctis, op. cit., p- 372). In the fourth century the γραφὴ παρανόμων displaced os- 
tracism as a means of attack in political warfare (Bury, History of Greece, p. 462). 
Cf. Sanguinetti (Notas para un ensays sobre el ostracismo [Buenos Aires, 1922]), who 
thinks that ostracism was not a party weapon. 


6 Walker, op. cit., p. 151. 
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year a vote was taken on the question of holding an ostracism 
that year. If the vote was in favor of ostracism, at a subse- 
quent meeting in the agora the people voted secretly by tribes. 
The man who received the majority of votes was exiled for 
ten years.t It has been a much vexed question whether the 
6,000 votes required in ostracism constituted a majority or a 
quorum. Apparently the Greeks of succeeding ages were in 
doubt. Plutarch? says very definitely that the number 6,000 
was a quorum. Philochorus is cited in favor of the majority 
theory. διαριθμηθέντων δὲ (τῶν ὀστράκων) ὅτῳ πλεῖστα γένοιτο 
καὶ μὴ ἔλάττω ἑξακισχιλίων τοῦτον ἔδει. . .. ἐν δέκα ἡμέραις 
μεταστῆναι τῆς πόλεως ἔτη δέκα. ὕστερον δὲ ἔγένοντο πέντε.525 This 
testimony is not beyond suspicion. The statement that 
the period of banishment was subsequently reduced to five 
years is incorrect. The passage, as quoted by Photius, was 
no doubt shortened and compressed. In the process the 
meaning may easily have been changed. Modern opinion 
has been divided. Arguments on both sides were so evenly 
matched that a deadlock resulted. Not until it was pointed 
out that the same principle must underlie the requirement 
of a minimum vote of 6,000 in ostracism and in the so-called 
νόμοι ἐπ᾽ ἀνδρί, and the selection of 6,000 jurors annually 
for service in the heliastic courts, was it finally recognized 
that 6,000 must be a quorum.‘ In both cases the 6,000 were 
regarded as representatives of the Athenian people. 
Ostracism was an administrative rather than a judicial 
act. A man could be ostracized without accusation or de- 
fense. When the question of the advisability of holding an 
ostracism came up in the assembly there was no debate and 


τ Philochorus (Fragmenta Historicorum Graecorum, 1. 396) is the source of our 
knowledge of the procedure in ostracism. The passage is cited by Sandys in his 
notes on Aristotle 4th. Pol. xxii. 1. 


2. Aristeides vil. 8: εἰ γὰρ ἑξακισχιλίων ἔλάττονες οἱ γράψαντες elev, ἀτελὴς ἦν ὁ 
ἐξοστρακισμός. ἔπειτα τῶν ὀνομάτων ἕκαστον ἰδίᾳ θέντες τὸν ὑπὸ τῶν πλείστων γὙεγραμ- 
μένον ἐξεκήρυττον εἰς ἔτη δέκα καρπούμενον τὰ αὑτοῦ. 


3 FHG I. 396. 


4For a full statement of the arguments in favor of the quorum theory, cf. 
Bonner, “The Minimum Vote in Ostracism,” Class. Phil., VIII, 223-25. Their va- 
lidity is recognized by Busolt-Swoboda, op. cit., p. 885, n. 2. 
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no mention of names. Aristotle? says the vote had to be 
taken in the κυρία ἐκκλησία of the sixth prytany. The senate 
was required by law to put the question on the program. 
They had no option. Considerations which are set forth be- 
lows seem to indicate very strongly that the distinction be- 
tween the κυρία and the other assemblies was that a quorum 
of 6,000 was required in the κυρία ἐκκλησία. Manifestly, al- 
though ostracism was not a judicial act, it was desirable that 
great care should be taken to ascertain the prevailing public 
sentiment both as to the desirability of holding an ostracism 
and as to which citizen ought to be exiled. 

It is to be expected that a measure intended to protect 
the city against a prospective tyrant would have been intro- 
duced immediately after the expulsion of the tyrants. And 
yet, according to the available records, no one was ostracized 
until 487 B.c., many years later. In the meantime the 
Battle of Marathon had been won, democracy was firmly 
established, and all hopes or fears of a forcible restoration 
of the Peisistratidae must have been dissipated. A rather 
plausible explanation of Aristotle’s statement that the first 
case of ostracism occurred in 488-487 is that he drew his 
information from the amnesty decree passed in 480 on the 
eve of Xerxes’ invasion, recalling all ostracized citizens. As 
the period of exile was ten years, no one exiled before 490 
would appear on the decree.4 

Sometime between the expulsion of the tyrants and the 
age of Pericles the Heliaea ceased to be a court of appeal and 
became a court of first resort. When once this momentous 
step was taken, it is obvious that a single court could not 

τ Carcopino, op. cit., p. 129. The fourth oration of Andocides purporting to 


have been delivered against Alcibiades on the occasion of a vote on ostracism is now 
regarded as a rhetorical exercise. Cf. Jebb, The Attic Orators, I, 132 ff. 

BUA eC eXil,0 5. SIP 21. tke 

4 Mathieu, dristote, Constitution d’ Athénes, p. 56. Walker (op. cit., p. 152) ac- 
cepts Mathieu’s explanation. An obvious objection to the view of Mathieu is that 
Aristotle himself would have been well aware that the amnesty decree of 480 B.c. 
was inadequate evidence. Cf. Carcopino, op. cit., pp. 103-7; also Busolt-Swoboda, 
op. cit., p. 886, who express much the same opinion as Carcopino. The delay in 
applying the law was “weil nach seiner Annahme die Parteilage eine so schwankende 
wurde, dass keine Partei des Ausganges der Ostrakophoria sicher war.” 
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handle all the litigation of the community. A new system 
of courts called “‘dicasteries,” drawn from the membership 
of the Heliaea, was introduced. The magistrates ceased to 
act as judges; they merely prepared the cases for trial and 
acted as chairmen of the court sessions. No ancient writer 
mentions this important reorganization of the Heliaea which 
gave democracy full control of the administration of justice, 
but it is usually regarded as the work of Cleisthenes." It 
may have been effected by one of the ‘‘new laws” mentioned 
by Aristotle. The commonly accepted view 15 that the increase 
in the number of appeals led to the change. This is to be 
preferred to the theory that Cleisthenes came forward with 
a complete program of reform, including the institution of the 
dicasteries. Nothing that is known of Cleisthenes justifies 
the belief that he was a man with a mission. He was rather 
the type of politician that not only senses the political aspira- 
tions of the masses but has the wisdom to estimate their fit- 

ness for further exercise of power. This was as it should be. © 
A people who had just emerged from a half-century of 
tyranny was quite unfitted to take over the government of 
a state. They needed training and experience. It was the 
merit of Cleisthenes and his immediate subordinates or suc- 
cessors that they recognized this situation and put democracy 
on a sound basis, introducting innovations gradually, as the 
need for them arose and the people displayed their fitness 
for further responsibilities. In the absence of records of liti- 
gation during this period, we have no evidence to go on. 
But in such a fundamental change as was involved in substi- 
tuting regular constitutional government for tyranny, the 
necessary adjustments may have involved considerable liti- 
gation. An increase in the number of appeals would natural- 
ly follow. If there was any general attempt to recover by 
legal process the lands confiscated? by the Peisistratidae, © 
there would be plenty of lawsuits and appeals. Eventually 


t Lipsius, op. cit., p. 32. Cf. Busolt-Swoboda, op. cit., p. 883. 


2 For exile and confiscation of property of the nobility, cf. Busolt, Geschichte, II, 
327-29; cf. Cornelius, Die Tyrannis in Athen, p. 52. 
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the constant appeals would reduce the magisterial decision to 
a mere form." 

But the change in the judicial functions of the magistrates 
may have been brought about in quite a different fashion. 
There is evidence that soon after the expulsion of the tyrants 
the assembly (Heliaea) began to act as a court of first in- 
stance and to try cases that lay beyond the normal jurisdic- 
tion of the magistrates. Under the Solonian system such 
cases would have come before the Areopagus. This invasion 
of the assembly into the judicial field was no infringement on 
the functions of the magistrates. It is quite compatible with 
the continuance of a system of appeals in the routine cases. 
It was rather a natural shift of important judicial power to 
the sovereign body in the state. The inevitable effect of the 
exercise of these judicial functions by the assembly would 
be to give weight (if it did not give rise) to the demand that 
the people try all cases in the first instance. 

The first case known with certainty to have been tried 
by the assembly? is that of Miltiades, who was charged in 489 
B.c. with deceiving the people.’ Asking for seventy ships, he 
promised the Athenians that he would enrich them if they 
would grant his request. He refused to disclose the objective 
of the proposed expedition, which was Paros. When he re- 
turned unsuccessful, there was a great deal of criticism of 
his conduct (εἶχον ἐν στόμασι, of τε ἄλλοι Kal μάλιστα, K.T.A.). 
Xanthippus arraigned him in the assembly for deceiving the 
people (τῆς ᾿Αθηναίων ἀπάτης εἵνεκεν). Narrowly escaping the 
death penalty asked by the prosecutor, he was fined 50 
talents. 

There are records of two other:cases which may very well 
have been tried in the assembly. Already in 493 B.c., 
Miltiades had been tried in Athens for tyranny in the Cher- 


™ Even if the system of appeals had failed in the period between Solon and Pei- 
sistratus, the memory of the failure would probably have disappeared in the half- 
century of tyranny. It would be most natural for Cleisthenes to re-establish the 
Solonian system of appeals at first. 


2 Lipsius, op. cit., p. 180. 3 Herodotus vi. 136. 
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sonese.* One may wonder how an Athenian could be tried 
in Athens for exercising autocratic authority over barbarians. 
The most plausible explanation is that he extended his au- 
thority over an Athenian community settled in the Cher- 
sonese.” Aristotle? cites a mild Athenian law against tyrants 
which was in force in Athens in the sixth century. In the 
earlier period the only body capable of enforcing such 
a law was the Areopagus; but under the Cleisthenean con- 
stitution, while the Areopagus was still legally competent, 
the logical body to try tyrants was the body that protected 
the community against potential tyrants by means of ostra- 
cism, that is, the assembly. Herodotus says that the case 
came before a δικαστήριον, but it would be hazardous to con- 
clude that Herodotus is using δικαστήριον advisedly in its 
technical sense.4 In view of the unique nature of the charge, 
it is quite improbable that it could have been handled by any 
of the normal processes of law even if the heliastic courts were 
in existence at that time. Impeachment (εἰσαγγελία) was in- 
tended, among other things, to take care of cases for which 
there was no provision in the ordinary criminal code. More- 
over, as Miltiades was tried by the assembly in 489 for de- 
ceiving the people, it is wholly unlikely that he was tried by 
a dicastery in 493 for tyranny. 

An even more unusual case was tried in Athens in the 
same year in which Miltiades was tried for tyranny. The 


t [bid., 104: ἅμα δὲ ἐκφυγόντα τε τούτους Kal ἀπικόμενον εἰς THY ἑωυτοῦ δοκέοντά 
? 2 » \ > nN L « 2 }Ὶ Ὃ ’ \ 4 A U 
τε εἶναι ἐν σωτηρίᾳ ἤδη, τὸ ἐνθεῦτέν μιν οἱ ἐχθροὶ ὑποδεξάμενοι Kal ὑπὸ δικαστήριον 
> \ 2 , ’ ~ ᾿ U > ‘ A ‘ "4 
[αὐτὸν] ἀγαγόντες ἐδίωξαν τυραννίδος τῆς ἐν Χερσονήσῳ. ἀποφυγὼν δὲ Kai τούτους 
ῳ ᾿ id ’ ie « A «- 4 a , 
στρατηγὸς οὕτως ᾿Αθηναίων ἀπεδέχθη, αἱρεθεὶς ὑπὸ τοῦ δήμου. 


2 ΑΙκεγ (op. cit., [V, 171) regards both trials of Miltiades as incidents in the 
party struggles between the Alcmaeonidae and the Philaidae clan of which Miltiades 
was the head. For the relations between the enterprise of the elder Miltiades in the 
Chersonese and the external policy of Peisistratus, compare Cornelius, op. cit., pp. 
33 f. Munro (CAH, IV, 232) thinks that Miltiades was not tried in 493 but was dis- 
qualified for office on the ground that, having been a tyrant, he might be a danger to 
Athens. 


3 Ath. Pol. xvi. το: ἦσαν δὲ καὶ τοῖς ᾿Αθηναίοις of περὶ τῶν τυράννων νόμοι πρᾷοι 
κατ᾽ ἐκείνους τοὺς καιρούς. 


4 Busolt-Swoboda, op. cit., p. 884, n. 1: “Ob Herodotus genau berichtet, ist 
fraglich, die Verweisung der Klage an das Volksgericht moglich.” 
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fall of Miletus in 494 had made a deep impression on the 
Athenians, which found expression in their resentment at 
Phrynichus for making the misfortunes of Miletus the sub- 
ject of a tragedy. The whole audience burst into tears; and 
the Athenians fined Phrynichus 1,000 drachmas for remind- 
ing them of misfortunes that touched them so closely, and 
banned the drama from the stage.’ It has been suggested 
that the charge was impiety because the tears of the audience 
profaned the festival of the god.? But whatever the charge 
was, the motive back of the prosecution was undoubtedly 
political. The natural court for such a trial was the assem- 
bly. And the ban upon further production of the drama 
could come only from a body that possessed administrative 
as well as judicial functions. 

Hipparchus, son of Charmus, was summoned by the 
ecclesia for treason (προδοσία). Failing to answer the sum- 
mons, he was condemned to death in his absence. He was 
ostracized in 488,5 and there is no reason why he may not, 
like Themistocles,° have been tried during his period of os- 
tracism. On the other hand, if he was still in good standing 
in 480, and returned with other exiles included in the amnesty 
proclamation, he may have been tried some time after 480. 

There is still another possible instance of early judicial 
action on the part of the assembly. When Cleomenes, the 
Spartan king, was permitted to withdraw from the Acrop- 
olis ($08—507 B.c.) under a safe conduct, his Athenian allies, 
according to Herodotus’? version of the incident, were thrown 

τ Herodotus vi. 21: ᾿Αθηναῖοι μὲν yap δῆλον ἐποίησαν ὑπεραχθεσθέντες τῇ Μιλήτου 
ἁλώσι τῇ τε ἄλλῃ πολλαχῇ καὶ δὴ καὶ ποιήσαντι Φρυνίχῳ δρᾶμα Μιλήτου ἅλωσιν καὶ 


διδάξαντι ἐς δάκρυά τε ἔπεσε τό θέητρον καὶ ἐζημίωσάν μιν ὡς ἀναμνήσαντα οἰκήια κακὰ 
χιλίῃσι δραχμῇσι, καὶ ἐπέταξαν μηκέτι μηδένα χρᾶσθαι τούτῳ τῷ δράματι. 


2 Meyer, Geschichte des Altertums, II, 313. 


3 Walker, op. cit., ΓΝ, 172. How and Wells, 4 Commentary on Herodotus, VI, 21, 
n.2. Meyer (op. cit.) regards the play as inspired by Themistocles to win the people 
to his naval policy. 


4Lycurgus In Leocratem, 117. 
5 Aristotle 4th. Pol. xxii. 4. 6 Bury, op. cit., pp. 334-35: 


7 Herodotus v. 72: τοὺς δὲ ἄλλους ᾿Αθηναῖοι κατέδησαν τὴν ἐπὶ θανάτῳ. 
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into prison for execution. The execution was authorized by 
a decree of the assembly, if the scholiast on Aristophanes’ 
Lysistrata* is correct. As they were caught red-handed mak- 
ing common cause with enemies within the gates, it was a 
case for summary action by an outraged community. The 
popular assembly was the natural representative of the com- 
munity. 

These cases point to the conclusion that the assembly had 
acquired the right to take independent judicial action when 
the existing legal processes did not afford the community 
adequate means of redress.2, The earliest certain instance 
of judicial action by the assembly occurred in 493 B.c., but 
the change in the constitution empowering the assembly to 
take independent judicial action must have been much ear- 
lier. 

The administration of justice was one of the most im- 
portant functions of government.3 Cleisthenes could not have 
failed to realize that without independent judicial powers the 
ecclesia could not become the sovereign body in the state. A 
preponderance of power would have been in the hands of the 
Areopagus or of the newly created Council of Five Hundred.4 
The close relationship between the boulé and the ecclesia 
makes it seem likely that the independent judicial powers of 
the ecclesia date from the restriction of the punitive powers 
of the boulé in §02-so1 B.c., when “they first imposed upon 
the Council of Five Hundred the oath which they take to the 
present day.’ 

Three old laws are known which deal with the judicial 
powers of the assembly. One is a fragmentary decree regard- 

‘Line 273: τὰς οἰκίας κατέσκαψαν καὶ τὰς οὐσίας ἐδήμευσαν, αὐτῶν δὲ θάνατον 


ἐψηφίσαντο. Aristotle (4th. Pol. xx. 3) says that all the opponents of Cleisthenes 
were set free: Κλεομένην μὲν καὶ τοὺς μετ᾽ αὐτοῦ πάντας ἀφεῖσαν ὑποσπόνδους. Cf. 


Mathieu, op. cit., pp. §5-56. Busolt-Swoboda, op. cit., p. 1007, believe that Isagoras 


and his followers were put to death by a decree of the people. 
Ot uLAOSIU SOP Ci ae, 3 Aristotle 4th. Pol., 1x. 


4 There is no reason to suppose that Cleisthenes restricted by law the judicial 
powers of the Areopagus. Cf. infra, p. 251. 


5 Aristotle 4th. Pol. xxii, 2. For the restriction of the punitive powers of the 
βουλή, cf. infra, pp. 335 ff. 
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ing the boulé and the ecclesia.! The extant version belongs 
to the late fifth century, but it is quite obviously a re-enact- 
ment of a much earlier law. 


PART I 
Line 21: [πεντ]ακοσιο 
Line 23: καὶ τῷ δήμῳ] 
Line 24: δ]εμίαν 
Line 25: κεκλημ[έν]ο 
Line 26: [ἄνευ τοῦ δήμου τοῦ ᾿Αθηναίων] πληθύοντος [μὴ] 
Line 28: [ἐπιψ]ηφιῶ ἐμ [β]ουλῇ 
Line 29: ἐπιψηφίζω 
Line 31: βουλεύειν rov[s| πεντα[κ]ο[ cilou[s | 
Line 32: [πεντ]ακοσίας δραχ|μάς]ὔ 
Line 33: . . . . av δ᾽ ὁ δη]μο[ς] πληθ]ύω]ν 


ΤΊη8 24: 
Line 36: 
Maines. 
Line 38: 


ἐν τῷ βουλευτηρίῳ 

[ἄνευ τοῦ δήμου τοῦ ᾿Αθηναίων πληθύοντἾος μὴ εἶναι πόλεμον] 
[ἄνευ τοῦ δήμου τοῦ ᾿Αθηναίων πλη θύοντος μὴ εἶναι θάν αἸ]τοὶν] 
[ἄνευ τοῦ δήμ]ου τοῦ ᾿Αθηναίων πληθ]ύοντος μὴ 


PART II 


Line 2: [ἐντ]ὸς τριάκοντα ἡμερῶν, érerd[av] . 
: [AOnvaliav μὴδὲ evi un[re| βουλῇ μήτε 
: [ἄνευ τοῦ δήμου τοῦ Αθηναίων πληθύο]ντος μὴ εἶναι θωὰν 
ἐπιβαλεῖν [᾿Αθη]ναίων μηδὲ [ἑνὶ] 
ε βούλησιν ἄνευ 
: ὅπως ἂν δοκῇ 
[τ]οὺς πεντακοσίους πρὶν ΚΝ τῆς ἀρχῆς 
[τῷ δήμῳ τῶ]. ᾿Αθηναίων πληθύοντι, ὅτι ἂν βούληται 
τῶν δημοσίων ἐπάναγκες εἶναι TH βου]λῇ]Ἅ 
: δεύτεραν πρεσβείαν, τρίτον ὅημο. . .. 
: πρὸς τοὺς πρυτάνεις καὶ βουλε. . .. 
Qt τοῦ πολέμου πέρι καὶ τῶν τρ. . .. 
να τῷ δήμῳ ἐντὸς ἕξ ἡμερῶν] 
Line 15: [γνώμην συΪμβάλλεσθαι τὴν βουλήν 
Line 16: ἐκκλησίᾳ kale... 
Line 17: ἐκκλ[ησ]ίᾳ THs... . 


aro 


This decree, according to the editors of the Corpus, deals 
with the relative powers of the boulé and the ecclesia. 
Wilamowitz? sees in it “eine Instruktion des Rates ftir Vor- 
sitz in der Volksversammlung.” Justification for this view 
may be found in Part II, lines 10-13, which seem to set down 


CLA ANS. 4 Op. cit., I, 195} n. 9. 
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the order in which certain matters are to be dealt with in the 
senate and brought before the ecclesia. They include em- 
bassies and war. In the first part of the document the word 
ἐπιψηφιῶ (I. 28) seems to belong to an oath to be taken by 
the senators. The occurrence of the words πεντακοσίας 5pax- 
was (I. 32) suggests the well-known limitation of the puni- 
tive powers of the boulé to the infliction of a fine of 500 
drachmas.* But by far the most interesting feature of the 
document, and one that has not attracted the attention it 
deserves, is the reference to δῆμος πληθύων.Σ Certain matters 
can be dealt with only by the δῆμος πληθύων. Among them 
are war, the infliction of the death penalty, and the imposi- 
tion of a fine, probably above a specified amount, 500 drach- 
mas (I. 37; II. 4). There were other restricted matters, as 
the occurrence of the phrase ἄνευ τοῦ δήμου τοῦ ᾿Αθηναίων 
πληθύοντος no fewer than seven times in these scanty frag- 
ments, clearly indicates. The question will come up again in 
connection with the discussion of the κυρία ἐκκλησία. For 
the present it is sufficient to point out that only a “full 
assembly” could determine questions relating to peace and 
war (I. 36) and exercise judicial functions. These are the 
most important powers of the sovereign body in a state. It 
would seem that the senate and the prytaneis were bound by 
sanctions and oaths to bring these and other important mat- 
ters only before a δῆμος πληθύων. The document shows no 
trace of a definition of the phrase. The mention of ἐκκλησία 
in the last two lines of Part II shows that there are two kinds 
of assemblies. Obviously the difference between an ἐκκλησία 
and a δῆμος πληθύων was that a quorum was required for the 
latter. In view of the requirement of 6,000 votes in ostra- 
cism, it is not to be supposed that a citizen would be put to 
death, banished, or disfranchised by a less representative 
vote. | 

The editors of the Corpus date the present edition of the 


t For the date of this decree and its effect on the powers of the boulé, cf. infra, 
P- 339: 
2 Cf. Glotz, in Daremberg-Saglio, s.v. “Ekklesia,” p. 525. 


3 Between the limits of death and a fine fall banishment and disfranchisement 
as penalties. 
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law just after the overthrow of the Four Hundred. In this 
period there was a revision of the laws.? The Four Hundred 
had advocated, if not effected, a reduction of the citizens to 
§,000, by giving the franchise to those only who could furnish 
themselves with arms. It is possible that there was a modi- 
cum of truth in the claim of the emissaries of the revolution- 
ists to the army at Samos that the attendance at the ecclesia 
never exceeded 5,000. There may have been some laxity in 
enforcing the quorum requirement in the stress of war. A 
re-enactment and stricter enforcement of the law specifying 
the matters that must come before a “‘full’’ assembly would 
deprive future revolutionists of a plausible argument in favor 
of restricting the franchise. Not much interest in fixing the 
date of the original enactment has been evinced. Scholars 
have been generally content to accept the editor’s view that 
it 1s an ancient law. Swoboda‘ suggests the reforms of 
Ephialtes as a likely date. This suggestion has been rejected 
by Cloché on the general ground that the reforms of Ephialtes 
increased, rather than restricted, the powers of the boulé and 
the ecclesia. He argues that it belongs to the period between 
the accession of Cleisthenes to power and the second Persian 
war.5 In 479 the ecclesia already had the power of making 
peace. When Mardonius, on the eve of the Battle of Plataea, 
made proposals to the Athenians in the hope of detaching 
them from the national cause, his messenger appeared before 
the boulé. Alcidas proposed that they accept the proposition 
and lay it before the people. Highly incensed at this motion, 

the senators and some others fell upon Alcidas and stoned 
him to death.° The procedure here is in accordance with the 
regular practice. The senate made a probouleuma on the 


ΠΥ op. ci. LU; τ τη: 2 Thucydides viii. 72. 


3 θωά (II. 4), meaning “punishment,” is one of the priscae dictionis vestigia re- 
lied upon by the editors in assigning an early date to the original law. 


4 Hermes, XXVIII, 597. 


5 Cloché, “Le conseil athénien des cing cents et la peine de mort,” Rev. d. 
études grecques, XX XIII, 32. 


ὁ Herodotus ix. 5: 6 μὲν δὴ ταύτην τὴν γνώμην ἀπεφαίνετο, εἴτε δὴ δεδεγμένος 
2 A , ” A an ᾿ Ὁ As ἣν > Lal A > , A 2 
χρήματα παρὰ Μαρδονίου, εἴτε καὶ ταῦτά οἱ Edvdave’ ᾿Αθηναῖοι δὲ αὐτίκα δεινὸν ποιησά- 
μενοι, οἵ τε ἐκ τῆς βουλῆς καὶ οἱ ἔξωθεν, ὡς ἐπύθοντο, περιστάντες Λυκίδην κατέλευσαν 
βάλλοντες, τὸν δὲ Ἑλλησπόντιον [Μουρυχίδην] ἀπέπεμψαν ἀσινέα. 
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basis of information it had received. There is, then, no rea- 
son why the law may not be prior to 479, so far as 1t concerns 
the peace-making powers of the assembly (I. 36). 

Another clue to the date of the document is to be found 
in Aristotle’s' statement that in 502-501 B.c. the Senate of 
Five Hundred swore for the first time the oath still in use in 
hisday. The oath of the boulé was either instituted or funda- 
mentally revised at that time. Its importance is indicated 
by the fact that Aristotle singles it out for mention. Now 
the word ἐπιψηφιῶ (I. 28) in the decree seems to belong to the 
formula of an oath, sworn presumably by the boulé. In the 
act of settlement fixing the relations between Athens and 
Chalcis in Euboea in 446 B.c., after the revolt was crushed, 
the words οὐδ᾽ ἐπιφσηφιῶ occur in the oath taken by the senate 
ratifying the settlement.? It may be conjectured that the 
senate in the present law was required to bind itself by oath, 
among other things, to put motions regarding certain spect- 
fied matters only in a “full” assembly. In this way the re- 
sponsibility for securing a quorum would rest with the pryt- 
aneis. The fact that this item of the senatorial oath is 
nowhere else mentioned need occasion no concern, for the 
complete oath has not been preserved. The oath and the 
document seem so closely related that there is good reason 
for believing that they are of the same date, 502-501 B.c.3 

At the same time the ecclesia gained the right to elect the 
ten generals.4 In this way the people exercised some control 
over the military policy of the state. A body so powerful 
in the state would not be satisfied to remain without inde- 
pendent judicial functions. 

The decree, as Cloché® points out, grants to the people in 
dea tis assembly jurisdiction in capital cases. The “full” 


t Aristotle 4th. Pol. xxii. 2. 
2 CITA iv. (1) 27 a. 10; Hicks and Hill, Greek Historical Inscriptions, No. 40. 
οὐδ᾽ ἐπιφσηφιῶ κατὰ ἀπροσκλήτου οὔτε κατὰ TOD κοινοῦ οὔτε κατὰ ἰδιώτου οὐδὲ 


CHOS Sas! oy 

Cf. Robertson, The Administration of Fustice in the Athenian Empire, pp. 39-40. 
The word ἐπιφσηφιῶ refers “to the councillors when acting as prytaneis, in which 
capacity they would preside at trials by the process of eicayyeNla.” 

3 Cf. Cloché, Rev. d. études grecques, XXXIII, 34. Cf. infra, p. 344. 


4 Aristotle 4th. Pol. xxii. 2. 5 Op. cit., p. 29. 
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assembly also had the right to inflict fines. The decree 
was doubtless intended merely to regulate and restrict the 
exercise of powers conferred by earlier legislation, the “πεν 
laws” of 508-507 B.c., when ostracism was introduced.t The 
experience of a few years would naturally suggest improve- 
ments. The fact that the law was re-enacted in 410 favors 
the view that it was a comprehensive piece of legislation, 
safeguarding the exercise of sovereign powers by the boulé 
and the assembly and regulating their relations to each other. 
Another early law regarding the exercise of judicial func- 
tions by the assembly is the so-called “‘decree of Cannonus.””? 
The primitive nature of the law suggests the possibility that 
it was the actual decree that first conferred independent 
jurisdiction on the assembled people. Its provisions, as given 
by Xenophon,3 are as follows: 
ἴστε δέ, ὦ ἄνδρες ᾿Αθηναῖοι, πάντες ὅτι TO Καννωνοῦ ψήφισμά ἐστιν 
ἰσχυρότατον, ὃ κελεύει, ἐάν τις τὸν τῶν ᾿Αθηναίων δῆμον ἀδικῇ, δεδεμένον 
ἀποδικεῖν ἐν τῷ δήμῳ, καὶ ἐὰν καταγνωσθῇ ἀδικεῖν, ἀποθανεῖν εἰς τὸ 
βάραθρον ἐμβληθέντα, τὰ δὲ χρήματα αὐτοῦ δημευθῆναι καὶ τῆς θεοῦ τὸ 
ἐπιδέκατον εἶναι. κατὰ τοῦτο τὸ ψήφισμα κελεύω κρίνεσθαι τοὺς στρατηγοὺς 
καὶ νὴ Δία, ἂν ὑμῖν γε δοκῇ, πρῶτον ἸΪερικλέα τὸν ἐμοὶ προσήκοντα᾽ αἰσχρὸν 
γάρ μοί ἐστιν ἐκεῖνον περὶ πλείονος ποιεῖσθαι ἢ τὴν ὅλην πόλιν. 
Xenophon, following the usual practice, is paraphrasing 
rather than reproducing, the exact wording of the law. In- 
stead of δεδεμένον, Aristophanes uses διαλελημμένον in his ref- 
erence to the decree of Cannonus in the Ecclesiazousae, 
which the scholiast explains as κατεχόμενον ἑκατέρωθεν. 
Xenophon may have substituted δεδεμένον for the unusual 
form διαλελημμένον of the original text of the law. It has 
been suggested that dedeuévov'was a gloss which found its 
way into the text.s In any event, it seems likely that 
™ For the date of the introduction of ostracism, cf. Carcopino, op. cit., p. 106. 
Cf. supra, p. 195. 


2“Aus alterer Zeit stammt offenbar das Psephism des Kannonos.”—Busolt- 
Swoboda, op. cit., p. 884, ἢ. I. 


3 Xenophon Heil. 1. 7. 20. 
4 1089-90. τουτὶ τὸ πρᾶγμα κατὰ τὸ Καννωνοῦ σαφῶς ψήφισμα, βινεὶν det ye 
διαλελημμένον. 


5 Bamberg, Hermes, XIII, 510. Cf. Rose, “Das Psephisma des Kannonos,” 
Commentationes philologicae, pp. 83 ff., who quotes all the ancient sources in full and 
cites the literature up to 1891. Lipsius (op. cit., p. 43, n. 132) approves of Bamberg’s 
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Aristophanes’ διαλελημμένον is the original word. The audi- 
ence, seeing the young man on the stage beset on either side 
by an antique female, would be in no doubt as to the meaning 
of διαλελημμένον. This method of securing a prisoner is surely 
a survival. In primitive communities a public offender would 
be dragged unceremoniously by his accusers into the agora to 
face an outraged community, and held until his fate was 
duly determined. His defense would be made with his ac- 
cusers still clinging to him. The method of execution—hurl- 
ing into the barathron—is obviously ancient. It is probably 
a convenient substitute for the earliest form of community 
punishment, stoning. In the fifth century the hemlock had 
largely taken the place of the barathron,? but execution by 
hurling into the barathron had never been abolished. It 
could still be used when authorized by special decree. The 
barathron, however, continued to be used for the disposal of 
the bodies of certain types of criminals. The language of the 
decree, so far as it can be recovered, bears evidence of antiq- 
uity in the occurrence of one unusual, if not obsolete, word, 
ἀποδικεῖν, and one unusual form, διαλελημμένον, instead of 


διαλελημμένον but rather prefers διειλημμένον suggested by Rose. Hesychius’s 
Καννωνοῦ ψήφισμα gives διειλημμένον. But διαλελημμένον is to be preferred not only 
because it is found in Aristophanes but because the older form of the participle fits 
better into the context with the unusual word ἀποδικεῖν. Provision was made by the 
decree for adequate time for defense. Κρατῖνος (Κράτερος, Dindorf) δὲ καὶ πρὸς κλεψύ- 
δραν xeXedoar.—Scholiast on Aristophanes. It need not be assumed that the words 
πρὸς κλεψύδραν occurred in the decree, but there is no indication that provision 
was made for separate trials as Grote (op. cit., VIII, 196 ff.) insisted. Cf. Rose, op. 
Ci, Dp. 89. 
BCH. Vergil Aeneid 11. Mie 58, for the capture and examination of Sinon: 


“Ecce, manus juvenem interea post terga revinctum 
Pastores magno ad regem clamore trahebant.” 


The Thirty used the hemlock in their executions (Lysias xil. 17). Lipsius 
(op. cit., p- 77, n. 101) thinks the Thirty introduced the hemlock. But prohibition 
of burial in Attic territory in the case of Antiphon seems to indicate that he drank 
the hemlock. A criminal cast into the barathron would not be removed for burial 
anywhere. Cf. Plato Republic, 439 E. Cf. Hager, ““How Were the Bodies of Crimi- 
nals Disposed of after Death?” Your. of Philol., VIII, 1 ff. The mention of κώνειον 
in Aristophanes shows that it was well known in 405 B.c. as a means of committing 
suicide (Frogs, 123 ff.). 


3 For examples of such decrees, see Lycurgus 1. 121 and Deinarchus 1. 62. Cf. 
Thonissen, Le droit penal de la république athénienne, pp. 97 ff.; Thalheim, s.v. “Ba- 
rathron,” in Pauly-Wissowa; Caillemer, s.v. ‘““Barathron” in Daremberg-Saglio. 
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διειλημμένον. The word ἀποδικεῖν occurs only here in the 
literature of the classical period. 

The decree of Cannonus was well known to the Athenians. 
“You all know, men of Athens,” says Euryptolemus, “that the 
decree of Cannonus is most severe” (ἰσχυρότατον). Aristoph- 
anes jests about it as if it were quite familiar to his audi- 
ence; and when Ischomachus in the Oeconomicus? half humor- 
ously tells Socrates how his wife on different occasions held 
him to account, his use of the word διειλημμένως shows that 
he had in mind the decree of Cannonus: ἤδη δ᾽ ἔφη, ὦ Σώκρατες, 
Kal διειλημμένως πολλάκις ExplOnv ὅτι χρὴ παθεῖν ἢ ἀποτῖσαι. ὑπὸ 
τοῦ ἔφην éyw, ὦ ᾿Ισχόμαχε; ἐμὲ γὰρ δὴ τοῦτο ἐλάνθανεν. ὑπὸ τῆς 
γυναικός, ἔφη. 

The notoriety of the decree, like that of the laws of Draco, 
was in part due to the harshness of the punishment and in 
part to its antiquity. The language of the decree and the 
primitive method of securing and punishing the culprit point 
to an early legal formulation of ancient community methods 
of dealing with public offenders. 

Some features of the trial of Miltiades suggest the decree 
of Cannonus. According to Plato,3 Miltiades would have 
been executed by being cast into the barathron had he been 
finally condemned to death. “The Athenians voted that 
Miltiades, the hero of Marathon, should be thrown into the 
pit of death [βάραθρον], and he was only saved by the chief 
Prytanis.” Miultiades was specifically charged with deceiv- 
ing the people (ἀπάτη τοῦ δήμου),, while the decree of Can- 
nonus was enacted to deal with ἀδικία. But ἀπάτη is simply 

1 Suidas cites ἀποδικεῖν as being used by Antiphanes for ἀπολογεῖσθαι. It is now 
generally believed that Antiphon was meant. Antiphon displayed a preference for 


antique or poetical words on occasion to render his speech more impressive, e.g., 
ἀπιστέω-Ξ- ἀπειθέω. Cf. Rose, op. cit., p. 89. 

pxin2 er Cl. Rose; op. cit... p..87. 

3 Gorgias, 516 Ez: Μιλτιάδην δὲ τὸν ἐν Μαραθῶνι eis τὸ βάραθρον ἐμβαλεῖν 
ἐψηφίσαντο, καὶ εἰ μὴ διὰ τὸν πρύτανιν ἐνέπεσεν ἄν; καίτοι οὗτοι, εἰ ἦσαν ἄνδρες ἀγαθοί, 
ὡς σὺ φῇς, οὐκ ἄν ποτε ταῦτα ἔπασχον. 

4 Herodotus vi. 136: ᾿Αθηναῖοι δὲ ἐκ Πάρου Μιλτιάδεα ἀπονοστήσαντα εἶχον ἐν 
στόμασι, οἵ τε ἄλλοι καὶ μάλιστα Ξάνθιππος ὁ ᾿Αρίφρονος, ὃς θανάτου ὑπαγαγὼν 
ὑπὸ τὸν δῆμον Μιλτιάδεα ἐδίωκε τῆς ᾿Αθηναίων ἀπάτης εἵνεκεν. Μιλτιάδης δὲ αὐτὸς 
μὲν παρεὼν οὐκ ἀπελογέετο (ἣν γάρ ἀδύνατος ὥστε σηπομένου τοῦ μηροῦ), προκειμένου 
δὲ αὐτοῦ ἐν κλίνῃ ὑπεραπελογέοντο οἱ φίλοι. 
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a particular form of ἀδικία. As Miltiades, suffering from a 
wound, was carried into the assembly on a couch, he was 
not secured in the usual way. 

If these considerations are valid, the date of the decree 
is not later than 489 B.c., the year of Miltiades’ trial,* and 
may be as early as 508-507, when ostracism and other new 
laws were introduced. It would seem strange to permit the 
assembly to banish a man suspected of designs of establish- 
ing a tyranny and not give it the power to try one who was 
accused of actual wrongdoing (ἀδικία) to the community. 

The law of Cannonus provided for the trial by the ecclesia 
of those charged with “‘doing wrong to the people’? (ἐάν τις 
τὸν τῶν ᾿Αθηναίων δῆμον ἀδικῇ). It was a general charge in- 
tended to cover every conceivable kind of offense. There 
was no attempt made to define ἀδικία. It was left to the 
ecclesia to determine whether the offense in question amount- 
ed to ἀδικία. But other laws were soon enacted naming spe- 
cific offenses. Miultiades, for example, was charged with “‘de- 
ceiving the people’’3 (τῆς ᾿Αθηναίων ἀπάτης εἵνεκεν). This par- 
ticular kind of offense would be amply covered by ἀδικία. 
But Demosthenes refers to an ancient (ἀρχαῖος) law provid- 
ing for the trial of those charged with deceiving the people 
by means of false promises. The case came before the eccle- 
‘sia, and the penalty was death.4 This is precisely the offense 
with which Militiades was charged, and Lipsius has suggest- 
ed that the law mentioned by Demosthenes was in force at 

T Rose (op. cit., p. 93) believes that Miltiades was tried according to the decree 
of Cannonus. There is no need to try to twist Herodotus’ κατὰ τὴν ἀδικίην into a 
reference to a charge of ἀδικία, as in the decree of Cannonus, to support this view as 
Bohm (De εἰσαγγελίαις, p. 22) does. Lipsius (op. cit., p. 43, n. 132), “nach der Alter- 
tiimlichkeit von Inhalt wie Ausdruck”’ puts it not later than the middle of the fifth 
century, but he offers no convincing arguments against the view of Rose. The decree 
of Cannonus fixed the punishment in case of conviction. But there is no need to 


assume with How and Wells (0p. cit.) that the trial of Miltiades was an ἀγὼν τιμητός. 
Cf. Shuckburg, Herodotus, VI, note ad loc. 


2 In later practice, indictments regularly charged ἀδικία. The particulars which 
followed indicated the nature of the “‘wrongdoing.’’ Compare the indictment of 
Socrates as given by Diogenes Laertius 11. 40: ᾿Αδικεῖ Σωκράτης, ods μὲν ἡ πόλις 
νομίζει θεοὺς οὐ νομίζων, ἕτερα δὲ καινὰ δαιμόνια εἰσηγούμενος" ἀδικεῖ δὲ Kal τοὺς νέους 
διαφθείρων. Τ᾽ ίμημα θάνατος. 


3 Cf, supra, p. 197. 4 Demosthenes xx. 135; xlix. 67. 
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that time. This is entirely possible; it is in accordance with 
the natural tendency of legal development to pass special 
laws dealing with offenses that are particularly 1 injurious to 
the community. The history of the νόμος εἰσαγγελτικός fully 
illustrates this tendency. But the version of the law against 
deception of the people given by Demosthenes can scarcely 
be the original law if it belonged to the age of Cleisthenes: 
νόμος ὑμῖν ἐάν τις ὑποσχόμενός TL TOV δῆμον ἢ τὴν βουλὴν ἢ δικαστήριον 
ἐξαπατήσῃ τὰ ἔσχατα πάσχειν. One would expect to find ἡλιαία 
rather than δικαστήριον. But even if the dicasteries were al- 
ready organized, it is wholly unlikely that at this early date 
the deceiving of law courts was common enough to be preju- 
dicial to the public interest. The sycophants came later. 
But there is no reason why the original law—édv ris ὑπο- 
σχόμενός TL τὸν δῆμον ἐξαπατήσῃ ΤΑΥ͂ not have been revised at 
a later time to include the boulé and the heliastic courts. 
Reverting to the question of a quorum in the ecclesia, we 
find that πλήρης δῆμος was used in an essay on Athenian 
democracy, attributed to Xenophon, in what is clearly a 
technical sense.2- The writer does not define it, but it has 


t xx. 100. Cf. Lipsius, op. cit., p. 180. 
2 (Xenophon) 4h. Pol. 11. 17, edition of Marchant in “Oxford Classical Texts”: 


Ἔστι δὲ συμμαχίας καὶ τοὺς ὅρκους ταῖς μὲν ὀλιγαρχουμέναις πόλεσιν ἀνάγκη ἐμπεδοῦν" 
ἣν δὲ μὴ ἐμμένωσι ταῖς συνθήκαις, ἢ ὑφ᾽ ὅτου ἀδικεῖ ὀνόματα ἀπὸ τῶν ὀλίγων of συνέθεντο" 
ἅσσα δ᾽ ἂν ὁ δῆμος σύνθηται, ἔξεστιν αὐτῷ ἑνὶ ἀνατιθέντι τὴν αἰτίαν τῷ λέγοντι καὶ 
τῷ ἐπιψηφίσαντι ἀρνεῖσθαι τοῖς ἄλλοις ὅτι Οὐ παρῆν οὐδὲ ἀρέσκει ἔμοιγε, ἃ 
συγκείμενα πυνθάνονται ἐν πλήρει τῷ δήμῳ, καὶ εἰ μὴ δόξαι εἶναι ταῦτα, προφάσεις 
μυρίας ἐξηύρηκε τοῦ μὴ ποιεῖν ὅσα ἂν μὴ βούλωνται. 

The passage as it appears in Marchant’s edition is translated by Petch, under 
the title “The Old Oligarch,” as follows: 

“Again oligarchical states must abide by their alliances and oaths. If they do 
not keep to the agreement penalties can be exacted from the few who made it. But 
whenever the commons makes an agreement it can lay the blame on the individual 
speaker or proposer, and say to the other party that it was not present and does not 
approve what they know was agreed upon in full assembly; and should it be decided 
that this is not so, the commons has discovered a hundred excuses for not doing what 
they may not wish to do.” 

Kalinka reads οὐδὲ ἀρέσκει οἱ, εἴ ye μὴ [τὰ] συγκείμενα πυνθάνονται ἐν πλήρει 
τῷ δήμῳ instead of Marchant’s οὐδὲ ἀρέσκει ἔμοιγε, ἃ συγκείμενα πυνθάνονται ἐν 
πλήρει τῷ δήμῳ. Brooks, who translates Kalinka’s text under the title “An Athenian 
Critic of Athenian Democracy,” renders the passage as follows: 

“But whatever engagements the people enters upon, it is possible for it, attrib- 
uting the responsibility to the individual speaker or to the chairman who put the 
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been satisfactorily identified with δῆμος πληθύων. It 15 
charged in the treatise that democracies are irresponsible 
and untrustworthy in comparison with oligarchies. They 
are always trying to evade their obligations to other states. 
The text of the paragraph is corrupt at a critical point, but 
it is clear that certain measures had to be adopted by a “‘full’”’ 
assembly. The reference to an oath, συμμαχίαι, συνθῆκαι, 
and the words συγκείμενα ἐν πλήρει τῷ δήμῳ, used to describe 
the measures in question, serve to identify them as treaties 
and alliances, which were always ratified by oaths sworn in 
the name of the whole people.? πλήρης must be a current 
equivalent of πληθύων used in a technical sense with δῆμος. 

In the Ecclesiazousae’ Aristophanes uses the words πλήρης 
δῆμος. 
SEcoND WoMAN 

A little spinning while the Assembly fills [πληρουμένης τῆς exxAyotas]. 
PRAXAGORA 

Fills? Miserable woman! 
S. W. Yes, why not? 

O I can spin and listen just as well. 
PRAXx: 

Fancy you spinning! when you must not have 

The tiniest morsel of your person seen. 

T’were a fine scrape, if when the Assembly’s full [εἰ πλήρης τύχοι ὁ 

δῆμος wv], 
Some woman clambering o’er the seats, and throwing 
Her cloak awry, should show that she’s a woman. 


question, to tell others that the people itself was not present, and does not give its 
approval, unless it learns of arrangements in a full assembly; and if it should not 
seem good for these arrangements to be carried out it has discovered, etc.” 

Kalinka’s own version 1s as follows: 

“Was aber das Volk vereinbart hat, da steht es ihm frei, einem die Schuld zuzu- 
schieben, dem Antragsteller und dem ‘Versammlungsleiter, den Ubrigen aber, zu 
erklaren, er sei nicht dabei gewesen und es sage ihm nicht zu, ausgenommen hich- 
stens, ἐς hatten erfahren, es sei in einer Vollversammlung des Volkes vereinbart 
worden; und wenn es ihm nicht belieben sollte, dass dies Gultigkeit habe, u.s.w.” 


1 Miller-Striibing, ‘‘’A@nvaiwy πολιτεία, Die attische Schrift vom Staat der 
Athener; Untersuchungen, neue Textrecension und Paraphrase.” Philologus, IV 
(1880), Supplementband, 1ff. Kalinka (Die Pseudoxenophontische ᾿Αθηναίων 
πολιτεία, Pp. 239) puts the quorum at 6,000 but limits the occasions requiring a 
quorum to νόμοι ἐπ᾽ ἀνδρί and ostracism. 


2 Cf. Kalinka, op. cit., p. 235, with notes. 3 88-97, Roger’s translation. 


~ 
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Apparently the words πληρουμένης and πλήρης are used in 
the normal literal sense. The meeting of the assembly and 
the subject for deliberation, περὶ σωτηρίας, had been an- 
nounced in advance. A great crowd assembled for the meet- 
ing. The extra crowd would seem to be accounted for suffi- 
ciently by the attendance of the women, but the words of 
Blepyrus and Chremes suggest the possibility of a technical 
use of the word. 

BL. 


Whatever was it though that brought together 
So vast a crowd so early? 


Cnr. 
"Twas determined 

To put this question to the assembled people, 

““How best to save the state” [περὶ owrnpias].? 
A debate, περὶ σωτηρίας, was a matter of great public interest 
and not infrequent occurrence. Dionysus in the Frogs asked 
Euripides and Aeschylus to express themselves περὶ τὴν πόλεως 
σωτηρίαν.2 

Isocrates* published his essay which he called Λόγος 
᾿Αρεοπαγιτικός in the guise of a speech in the assembly περὶ 
σωτηρίας. And Wilamowitz‘ supposes that the political com- 
mission appointed in 411 B.c. was instructed to formulate 
measures περὶ τῆς σωτηρίας. But the “public safety” does 
not appear either in the fragmentary decree, C/./ 1. $7, or in 
Aristotle’ss list of topics for discussion in the regular meetings 
of the ecclesia. But in neither case is the list complete. The 
subject of the safety of the state would naturally attract a 
great deal of public attention, especially if constitutional 
changes were contemplated; and it would be entirely reason- 
able to require that changes in the constitution be adopted 
by a “full” assembly (δῆμος πλήρης Or πληθύων). 

It is somewhat surprising that there are no other refer- 
ences in the literary or epigraphical sources to a quorum. 
There are, however, some references by implication. Fran- 
kel® has advanced the theory that “all Athenians” and “six 
thousand Athenians” are in certain connections equivalent 


1 7214... 394-07: SWORE Ley. 3 vil. I. HOD δῆλα τ ποῦ. 
5. Ath. Pol. xliii. 4. 6 Die attischen Geschworenengerichte, pp. 16 ff. 
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expressions. He cites a passage from Demosthenes' dealing 
with the granting of immunity (ἄδεια), in which the condi- 
tion μὴ ἔλαττον ἢ ἑξακισχιλίων ψηφισαμένων is repeated by εἰ 
πᾶσιν ᾿Αθηναίοις ἐδόκει. Another example of this technical 
use of “all Athenians” as the equivalent of “‘six thousand 
Athenians” he finds in the trial of the generals by the ecclesia 
in 406 B.c. The senate was instructed by the ecclesia to bring 
in a decree providing for the trial. The decree introduced 
by Callixenus which was finally passed contained the words 
διαψηφίσασθαι ᾿Αθηναίους πάντας κατὰ φυλάς. An equally good 
example of this technical use of “all Athenians” which was 
not noticed by Frankel is found in Lysias. At the end of the 
Peloponnesian War oligarchic plotters with the aid of a cor- 
rupt boulé sought to get rid of prominent democratic op- 
ponents. Agoratus, an unscrupulous informer, was induced 
to lay information against them in the boulé.3 By action of 
the boulé he was taken before “‘the ecclesia which met in the 
theater in Munychia’’4 where he repeated his information. 
The ecclesia voted to turn over the accused to a court of 
2,000 dicasts for trial. But before the case could be tried, as 
provided, the Thirty were installed and the accused were 
tried and condemned by the boulé. Upon the restoration of 
democracy, Agoratus was brought to trial charged with being 
responsible for the death of these men. The prosecutor, on 
calling up Agoratus for interrogation, remarked καί μοι 
ἀπόκριναι, ὦ ᾿Αγόρατε: ov γὰρ οἶμαί σε ἔξαρνον γενήσεσθαι ἃ 
ἐναντίον ᾿Αθηναίων ἁπάντων ἐποίησας. The phrase ᾿Αθηναίων 
ἁπάντων manifestly refers to the Athenians present when 
Agoratus gave his information in the ecclesia. Now it so hap- 
pens that later in the speech the prosecutor refers to the 
granting of immunity (ἄδεια) to a certain Menestratus whose 

™xxIv. 46 and 48. 2 Xenophon Hellenica i. 7. 9. 

3 Lysias xii. 18-36 for the case against Agoratus. 

4721... 32. 


5. [bid., The recurrence of the wotds ἐναντίον ᾿Αθηναίων ἁπάντων in ἃ later part 
(86) of the speech would seem to show pretty clearly that the phrasing of the idea 
of the widest possible publicity is not casual and accidental but intentional and 
technical. 
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name was included in the list furnished by Agoratus. Menes- 
tratus was at once taken into custody by authority of the 
boulé;* but when “‘the ecclesia met in the theater in Muny- 
chia” ‘Hagnodorus, a fellow-demesman of Menestratus and 
a relative of Critias, secured immunity for Menestratus who 
thereupon appeared as an informer in the ecclesia and added 
new names to the list of accused. It is not expressly said that 
the assembly before which Agoratus appeared granted im- 
munity to Menestratus. But with good reason the identity 
is assumed.? The designation ἡ ἐκκλησία Μουνιχίασιν ἐν τῷ 
θεάτρῳ used in both cases? shows that one assembly handled 
both. Now ἄδεια could be granted only by an assembly of 
at least 6,000.4 Consequently we have another instance of the 
equivalency of “all Athenians” and “‘six thousand Atheni- 
ans.” Still another example of this usage which Frankel does 
not cite in this connection is found in Harpocration, s.v. 
"Apdntros, the place where πάντες ὥμνυον ᾿Αθηναῖοι τὸν ὅρ- 
κον τὸν ἡλιαστικόν.5 Owing to the age requirement in the case of 
the δικασταί. it is true that 6,000 δικασταί would not be iden- 
tical with 6,000 éxxAnovagrai;® but as both groups represented 
the whole people in different spheres, they could both be 
called πάντες ᾿Αθηναῖοι. In the Harpocration passage, πάντες 
᾿Αθηναῖοι could not literally mean “‘all Athenians,” for only 
6,000 of those possessing the requisite age qualification could 
take the oath. 

τ 7214., 55. ὁ Μενέστρατος οὗτος ἀπεγράφη ὑπὸ τοῦ ᾿Αγοράτου καὶ συλληφθεὶς 
ἐδέδετο. Only the names of the generals and taxiarchs were laid before the ecclesia. 
The boulé dealt with the others. περὶ δὲ τῶν ἄλλων ἀπέχρη ἐν TH βουλῇ [μήνυσις] 
μόνῃ γεγενημένη (32). 

2Cf. Boerner, De Rebus a Graecis inde ab Anno 210 usque ad Annum 203 A. 
Chr. N. Gestis, p. 48; Grote, op. cit., VIII, 210; Meyer, op. cit., [V?, p. 666; Thalheim, 
note on Lysias ΧΙ]. 55. 

3 Lysias xii. 32 and 55. 4 Demosthenes xxiv. 46. 


5 Frankel, op. cit., pp. 19-20, uses this passage to prove that “jeder Athener 
uber dreissig Jahre von selbst Heliast war.’’ All he had to do was to offer himself and 
prove that he possessed the requisite qualifications. In this sense the dicasts were 
“all Athenians.” But they were “‘all Athenians” rather because in the sphere of the 
administration of justice they represented the Athenian people. 


6 Cf. Bruck, “Uber die Organisation der Athenischen Heliastengerichte im 4. 
Jahrh. v. Chr.,” Philologus, LI], 314; Bamberg, Hermes, XIII (1878), 505. 
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Andocides' cites a law enacted in 410 B.c. providing that 
“all Athenians” should take a solemn oath by tribes and 
demes to.do all in their power to destroy subverters of de- 
mocracy. ὀμόσαι δ᾽ ᾿Αθηναίους ἅπαντας καθ᾽ ἱερῶν τελείων, κατὰ 
φυλὰς καὶ κατὰ δήμους ἀποκτενεῖν, κιτ.ιλ. The words ᾿Αθηναίους 
ἅπαντας are neither strictly technical nor wholly literal. The 
proposed oath was in effect a pledge of loyalty to the restored 
democracy. It was desirable that as many as possible, even 
all, should participate in the ceremony. Hence it was to be 
administered in the ecclesia and in the deme assemblies 
(κατὰ φυλὰς Kal κατὰ δήμους). But there was no question of a 
quorum or constitutional validity involved. Each man who 
took the oath was bound, whether few or many participated. 
In a sense the words “‘all Athenians” were used literally, but 
there was an echo of their technical significance that really 
supports the theory of Frankel. The similarity to the phra- 
seology of the decree of Callixenus can scarcely be accidental.? 
Gilbert thought the theory was open to question because it 
had so little support in the sources. It 1s hoped that these 
additional instances of the identity of “‘six thousand Atheni- 
ans” and “all Athenians” may serve to minimize, if not re- 
move, this objection. 

The Athenian practice in the matter of ratifying by oath 
treaties and other public agreements was not uniform. But 
in at least one instance the state was represented by 6,000 
citizens in the persons of the dicasts for the current year.‘ 
In the act of settlement of 446 B.c. concerning Chalcis in 
Euboea, all adult male Chalcidians were required to take 
an oath of allegiance, while the Athenian senators and di- 
casts (6,000) swore on behalf of the Athenians to respect 
certain specified rights of the Chalcidians. Some scholars 


Seep 
2 Xenophon Hellenica, i. 7. 9. διαψηφίσασθαι ᾿Αθηναίους ἅπαντας κατὰ φυλάς. 
3 OP. cit., p. 308. 


4 CIA iv. (1) 274. Hicks and Hill, op. cit., No. 40; Dittenberger, Sy//oge?, I, 17. 
Cf. Robertson, op. cit., pp. 36-47, for a full discussion of the purport and purpose of 
the oath. Cf. Frankel, op. cit., pp. 45 and 51. The boulé and the generals and other 
magistrates regularly took the oath. Cf. Dittenberger, op. cit., I, 36. For reasons 
for the change in this case, see Frankel, op. cit., pp. 50-51. 
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argue that the senators and dicasts bound only themselves 
and that the intention was to leave the assembly a free hand. 
Some ground for this view is found in the circumstance that 
the content of the oath deals mainly with legal matters. But, 
as has been pointed out,? the first term of the oath deals with 
a matter that was entirely outside the province of either the 
boulé or the dicasts. It refers not to banishment by the sen- 
tence of a court but to the deportation of the whole popula- 
tion, which would require a decree of the ecclesia. Further- 
more, since the entire citizen body of Chalcis was to swear, 
it was only natural that the Athenians on their part should 
bind themselves by the oath of a really representative group 
of citizens. Such a group would naturally correspond in 
numbers to the quorum of the ecclesia. And the 6,000 dicasts 
were easier to identify and assemble than any other 6,000 
members of the ecclesia. 

The elaborate efforts made by the authorities to enforce 
attendance in the ecclesia all point to a quorum requirement. 
In the Acharnians of Aristophanes,’ presented in the year 425 
B.C., Dicaeopolis complains that, although it is the morning 
for ae meeting of the ‘ “principal” assembly (κυρία ἐκκλησία) 
of the month, the benches are empty and the people are chat- 
tering in the agora, scurrying about to avoid the vermilion- 
painted rope. The scholiast on this passage remarks, ὑπὲρ 
τοῦ ἐξ ἀνάγκης αὐτοὺς εἰς τὰς ἐκκλησίας συνιέναι τοῦτο ἐμηχανῶντο 
kal πολλὰ ἀλλὰ Archers under the direction of six lexi- 
archs and their thirty assistants shut up the booths in the 
market place, closed up the streets that did not lead to the 
Pnyx, and by means of smeared ropes tried to force the 
loiterers to attend the ecclesia.3 The scholiast says that 
those who were marked were subject to a fine.4 The diff- 
culty of inducing attendance in the ecclesia was in part 


™ Robertson, op. cit., pp. 40 f. Cf. infra, p. 340, for the wording of the oath. 
"19-20, 
3 Pollux viii. 104, and the scholiast on Aristophanes’ Acharnians, 22. Cf. Gil- 


bert, Greek Constitutional Antiquities, p. 289. For a different explanation of the 
painted rope, see Wilamowitz, 4us Kydathen, p. 165, n. 77. 


4 The scholiast must be wrong about the fine, for, since attendance was not com- 
pulsory, there was no ground of complaint. 
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responsible for the institution of pay for attendance. Aristotle 
Says: 

At first they refused to allow pay for attendance at the assembly; but 

the result was that the people did not attend. Consequently after the 
Prytaneis had tried many devices in vain in order to induce the populace 
[τὸ πλῆθος] to come and ratify the votes Agyrrhius made provision of one 
obol a day. 
Whether τὸ πλῆθος, be taken in the sense of “populace’’ or 
in the sense of “πε number,’’? meaning “‘quorum,” the gen- 
eral impression made upon the reader is that there was an 
urgent reason for the various measures taken to secure the 
attendance of as many as possible. The phrase πρὸς τὴν 
ἐπικύρωσιν τῆς χειροτονίας clearly implies that a vote might 
be taken under circumstances that would render it invalid. 
The difference could be only numerical. 

There is practically no evidence as to the numbers that 
habitually attended the meetings of the ecclesia. One in- 
scription records a vote of 3,616.3 After the consummation 
of the revolution of 411 B.c. a committee was sent to Samos 
to reassure the army regarding the intentions of the revolu- 
tionists. In attempting to justify their proposed restriction 
of the number of citizens to 5,000, they said that ‘““because 
of their military expeditions and their activities abroad the 
Athenians had never yet come to consult upon any matter 
so important that 5,000 had assembled.’4 This statement 
is propaganda. In all probability it 1s an exaggeration. 
“Never yet” 1s much too strong. The effect of the Spartan 
invasions during the earlier years of the war was to drive 
the country people into the city. The regular population of 
the city was increased far beyond its housing capacity. The 

τ Ath. Pol. xli. 3: μισθοφόρον δ᾽ ἐκκλησίαν τὸ μὲν πρῶτον ἀπέγνωσαν ποιεῖν" οὐ 
συλλεγομένων δ᾽ εἰς τὴν ἐκκλησίαν, ἀλλὰ πολλὰ σοφιζομένων τῶν πρυτάνεων, ὅπως 
προσιστῆται τὸ πλῆθος πρὸς τὴν ἐπικύρωσιν τῆς χειροτονίας, πρῶτον μὲν ᾿Αγύρριος 


ὀβολὸν ἐπόρισεν, μετὰ δὲ τοῦτον Ἡρακλείδης ὁ Κλαζομένιος ὁ βασιλεὺς ἐπικαλούμενος. 
διώβολον, πάλιν δ᾽ ᾿Αγύρριος τριώβολον. 


?Mathieu and Haussoullier (Budé edition), translate ὅπως προσιστῆται τὸ 
πλῆθος πρὸς THY ἐπικύρωσιν τῆς χειροτονίας “afin d’obtenir le nombre nécessaire pour 
rendre valable le vote.”” Kenyon and Kaibel and Kiessling translate τὸ πλῆθος as 
“the populace” and “das Volk,” respectively. 


3 Thalheim, in Pauly-Wissowa, s.v. δικασταί. 4 Thucydides viii. 72. 


THE JUDICIAL REFORMS OF CLEISTHENES 217 


occupation of Decelea forced the remaining population of 
the outlying demes to take refuge in the city. In spite of 
military service and casualties, it is doubtful if fewer citizens 
were available for service in the ecclesia than when the coun- 
try people lived at peace on their farms and resorted to the 
city only periodically. At any rate, Andocides mentions a 
dicastery of 6,000 in 415 B.c.*. And the ostracism of Hyperbo- 
lus? in 418 required the presence of at least 6,000. There 
are references to assemblies elsewhere in Greece with a mini- 
mum attendance requirement. In Magnesia} such an assem- 
bly was called κυρία. The quorum was 600. In some Del- 
phian inscriptions the formulas σὺν ψάφοις ταῖς ἐν νόμοις and 
σὺν ψάφῳ τᾷ ἐν νόμῳ occur. As νόμαιος and ἔννομος are found as 
synonyms! of κύριος, it seems that in Delphi also a quorum was 
required for certain purposes. The number is not mentioned. 
In Athens certain assemblies were called κυρίαι. In view 
of the well-known reluctance of the Athenians to attend 
meetings of the ecclesia, the securing of a quorum could 
hardly have been left to chance. It is not to be supposed that 
the prytaneis in making up the program for an assembly 
meeting included each time, if the occasion arose, matters 
that had to be dealt with by a δῆμος πληθύων on the chance 
that a quorum might be present. Such a haphazard way of 
managing the public business would surely have been intoler- 
able. The resulting inconvenience, if a quorum failed to ap- 
pear, would have been serious. This difficulty appears to 
have been in part obviated by specifying certain recurring 
meetings of the assembly at which efforts were made to secure 
an adequate attendance. The programs of these meetings were 
reserved for those measures that required a quorum. Two 
types of assembly are mentioned in the early inscription 
quoted above.5 One is called simply ἐκκλησία; the other is 
called δῆμος πληθύων. There are indications that in the fifth 
century the regularly recurring meeting, at which measures 
requiring a quorum were presented, was the κυρία ἐκκλησία. 


1 Andocides 1. 17. 3 Thalheim, op. cit., p. 2170. 
? Carcopino, op. cit., p. 221. 41 bids. 2165. 
POLANAS TA Cl, ὙΠ. ΡῚ 201, 
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There was some uncertainty, even in ancient times, as 
to which assemblies were properly called κύριαι. Scholiasts 
and lexicographers are divided.’ According to one view, one 
assembly in each prytany was the κυρία. According to the 
other view, the four regular assemblies of each prytany were 
called κύριαι, to distinguish them from the special meetings. 
But Aristotle? seems to say quite definitely that only the 
first assembly was called xvpia. The lexicographers who 
drew their information from him so understood him. But 
this does not settle the matter to the satisfaction of all; there 
is a complication. Aristotle, in his account of the business 
discussed at the regular meetings, says that ambassadors 
were to be introduced at the third and fourth meetings. This 
seems to be at variance with Aristophanes, who, in the 4char- 
nians,s represents Athenian ambassadors making their re- 
ports in a κυρία assembly. Consequently an attempt has 
been made to interpret Aristotle as meaning that the four 
regular meetings were called κύριαι. But it is useless to at- 


1 The scholiast on Aristophanes’ Acharnians, 19, says that the three regular 
meetings per prytany were called κύριαι. 

κυρίας ἐκκλησίας: Ἔν ἣ ἐκύρουν τὰ ψηφίσματα. εἰσὶ δὲ νόμιμοι ἐκκλησίαι αἱ 
λεγόμεναι κύριαι τρεῖς τοῦ μηνὸς Αθήνησιν, ἡ πρώτη καὶ ἡ δεκάτη καὶ ἡ τριακάς. εἰσὶ 
δὲ καὶ πρόσκλητοι συναγόμεναι κατά τινα ἐπείγοντα πράγματα. αἱ μὲν οὖν νόμιμοι καὶ 
ὡρισμέναι ἐκκλησίαι κύριαι λέγονται, ὡς ἔφαμεν, αἱ δὲ πρὸς τὸ κατεπεῖγον συναγόμεναι 
σύγκλητοι. 

Harpocration, 5.v. κυρία ἐκκλησία, quoting Aristotle, says: ᾿ἱπρογράφουσι δέ᾽᾽ 
φησι “kal κυρίαν ἐκκλησίαν, ἐν ἣ det τὰς ἀρχὰς ἀποχειροτονεῖν οἱ δοκοῦσι μὴ καλῶς 
ἄρχειν, καὶ περὶ φυλακῆς δὲ τῆς χώρας.᾽᾿ καὶ τὰς εἰσαγγελίας ἐν ταύτῃ τῇ ἡμέρᾳ τοὺς 
βουλομένους ποιεῖσθαί φησι, καὶ τὰ ἑξῆς. 

To the same effect are Suidas and Pollux viii. ος. Photius gives both views: 
Kupla ἐκκλησία: ἐν ἣ τοὺς ἄρχοντας ἐχειροτόνουν᾽ οἷον στρατηγούς, ἱππάρχους καὶ 
τοὺς τοϊἰούτους" ἄλλοι δέ φασιν καθ’ ἕκαστον μῆνα ἐκκλησίας εἶναι τρεῖς, al κύριαι 
πρὸς σύγκρισιν ἐλέγοντο τῶν συγκλήτων. 

For texts of all scholia and lexicographers conveniently assembled, see Reusch, 
“De diebus contionum ordinariarum apud Athenienses,” Dissertationes Philologicae 
Argentoratenses, III, 50-51. 


2 Ath. Pol. xliii. 4. There were four meetings per prytany, of which one was | 
called κυρία. The three assemblies mentioned by the scholiast belong to the later 
period of the twelve tribes (Busolt-Swoboda, op. cit., 987, n. 4). 


3 Line 61 calls for reports from Athenian ambassadors to Persia. It is true that 
a mission from the king is introduced to confirm the report. In line 134 the report of 
an embassy to Sitalces is called for. Aristotle (4th. Pol. xliii. 6) seems to be talking 
of foreign representatives rather than Athenian embassies. 


4Van Leeuwen, Acharnians, 19. 
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tempt to force this meaning upon the passage in view of 
Aristotle’st later statement that after the introduction of pay 
for attendance at the meetings of the ecclesia 9 obols were 
paid for attendance at the κυρία ἐκκλησία, and 6 obols for the 
others (rats ἄλλαις ἐκκλησίαις). It is scarcely possible that 
κυρία ἐκκλησία should refer to the four regular meetings of 
the assembly and ταῖς ἄλλαις ἐκκλησίαις to the special meet- 
ings (σὐγκλητοι). 

It is to be observed that, while certain important meas- 
ures could be dealt with only by an ἐκκλησία κυρία, it by no 
means follows that other measures also, which Aristotle as- 
signs to the other meetings, could not be put on the program 
of the κυρία. For example, while definite provision is made 
for introducing ambassadors at two ordinary meetings, there 
is no indication that they might not be introduced in the 
“sovereign” assembly, as Aristophanes did in the Achar- 
nians” Epigraphical evidence favors the view that only one 
assembly in each prytany was called κυρία. Inscriptions do 
not show more than one κυρία ἐκκλησία per prytany.’ The 
difference in the composition of the “sovereign’’ assembly 
in comparison with the others would most naturally be in the 
numbers in attendance. The sovereign assembly required a 
quorum. 

There is no evidence to show when the κυρία assembly, as 
a device to secure a quorum at regular intervals, was intro- 
duced. The earliest literary reference to the κυρία assembly 
is in the Acharnians‘ of Aristophanes, presented in 425 B.c. 
It occurs also in a very fragmentary inscription of uncertain 


δῆμος Tats μὲν ἄλλαις ἐκκλησίαις δραχμὴν, 
δικαστήρια τρεῖς ὀβολούς᾽ εἶθ᾽ ἡ βουλὴ πέντε 


TIxii 2: μισθοφοροῦσι δὲ πρῶτον 
τῇ δὲ κυρίᾳ ἐννέα (ὀβολούς). ἔπειτα τ 


ὀβολούς. 


ος ?Rennie, Acharnians, το. Aristophanes does not gratuitously violate the rules 
of constitutional usage. Cf. Rogers, Introduction to the Acharnians, xxvii, who 
argues that the regular assemblies were called κύριαι in the time of Aristophanes 
and that there were three in number per month (Scholia, Demosthenes xxiv. 20). 
By the time of Aristotle they had been increased to four, so that the increased pay 
for attendance might serve as a dole for the impoverished citizens. It is to this peri- 
od that the lexicographers, quoting Aristotle, refer. 


3 Reusch, op. cit., pp. 66 f.; Gilbert, op. cit., p. 285, n. δ. 
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date,’ possibly a little earlier than the 4charnians. There 
is a general similarity between the business of the δῆμος 
πληθύων as 1t appears in the inscription C74 1. §7 and that 
of the κυρία ἐκκλησία as described by Aristotle? But such 
technical terms as προβολή, συκοφάντης in Aristotle show that 
the version of the law, organizing and distributing the busi- 
ness over the meetings of the ecclesia, from which he drew 
his information, did not originate in the time of Cleisthenes. 
It may belong to the reforms of Ephialtes which enlarged 
the functions of the ecclesia. In any event, the disappearance 
of δῆμος πληθύων or πλήρης from literature can be readily ex- 
plained in this way. It was supplanted by the newer and more 
convenient κυρία ἐκκλησία. Even κυρία ἐκκλησία is rarely used 
outside of official documents and technical treatises. The 
historian and the orator refer to measures passed by the as- 
sembly without taking the trouble to specify that it was a 
“sovereign” assembly. 

The Athenians were familiar with the κυρία assembly and 
the quorum in the demes also. There 15 one record of an 
ἀγορὰ κυρία.) ‘Iwo citizens of Axione were praised and given 
crowns for their public services in a decree adopted ἐν τῇ 
ἀγορᾷ τῇ Kupia. There is nowhere in the sources a definition 
of an ἀγορὰ κυρία. There is a reference to a quorum in the 
deme Myrrhinus. Appeals from the decision of the auditors 
were permitted to an assembly of not fewer than thirty 
demesmen.* It seems likely that a quorum was required in 
the other demes, varying according to their size. There is 
no evidence that the quorum requirement constituted the 
distinction between the ἀγορὰ κυρία and the others. There is 
good reason for a quorum when the assembly was performing 
judicial functions, but an honorific decree does not seem 


UCLA 1.120. (Cf. Reusch op. cif.) p.. 68: 
ath. Pole xiii 4. 


3 CIA it. §85. 1-2. Haussoullier, La vie municipale en Attique, p. 6, believes that 
all the regular assemblies were κύριαι. 


4CIA u. 578. 21 ff.: ὁ δήμαρχος διδότω τὴν ψῆφον ἐὰν παρῶσι μὴ ἐλάττους ἢ 
ΔΔΔ. 
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of sufficient importance to require the attendance of a 
quorum.* 

It is to be observed that there is no mention of δικαστήρια 
in the inscription (72 1. 57 as it stands. In view of its frag- 
mentary character, it may seem hazardous to base any con- 
clusions upon this circumstance, but the tenor of the docu- 
ment is against any assumption that it dealt with the judicial 
situation in a comprehensive manner. And nothing short of 
a comprehensive judicature act could have sufficed to deal 
with such a complicated question as the shift of judicial func- 
tions from the magistrates to the Heliaea. The new duties 
of the magistrates in connection with the preliminary hear- 
ings had to be defined. Not all cases went to the Heliaea 
under the new system. The king archon took certain cases 
for trial before the Areopagus;? these had to be specified. 
And finally there was the organization of the dicasteries. It 
must have been anticipated at once that a single court, the 
Heliaea, could not handle all the litigation of the community. 
It is highly improbable that these and other details were 
dealt with in the missing portions of the inscription. The 
earliest evidence of the existence of δικαστήρια is in the year 
462-461, which constitutes a terminus ante quem. In that year 
Ephialtes “stripped the Areopagus of all the acquired prerog- 
atives from which it derived its guardianship of the consti- 
tution, and assigned some of them to the Council of the Five 
Hundred, and others to the assembly and the law courts 
[δικαστήρια].} There is no suggestion in Aristotle’s words 
that the dicasteries were recent creations. The contrary 
rather is the case. In order to discredit the Areopagus in the 
eyes of the people, Ephialtes “brought about the ruin of 
many of its members by bringing actions against them with 

tIn the decrees of Magnesia granting προξενίην, πολιτείην, ἔγκτησιν, ἀτελίαν 
πάντων K.T.v., 10 15. Sometimes mentioned that the measure was passed ἐκκλησίας 
κυρίας γενομένης ὑπὲρ ἑξακοσίων. The quorum was not required, but it probably 


enhanced the honor. Cf. Kern, Die Inschriften von Magnesia am Maeander, Nos. 2 
and 4. 


2 The Areopagus continued to try cases of ἀσέβεια. Cf. infra, p. 260. 
Std Ol) XXV 02. 
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reference to their administration.”’ These actions must have 
been brought in the δικαστήρια, and the campaign must have 
extended over a considerable period of time. 

Some years before 462-461 overseas litigation must have 
reached considerable proportions. Treaties providing for liti- 
gation between citizens of the contracting states (δίκαι ἀπὸ 
συμβόλων)" are quite early. Athens doubtless had such agree- 
ments with the more important commercial cities even before 
the formation of the Delian League. The confederacy of 
Delos was formed in 478 B.c. In the later Greek leagues some 
central judicial authority was established to enforce federal 
control. This was not done in the Delian League; there was 
no supreme court. When members of the league refused to 
pay assessments, the Athenian admirals, responsible for the 
conduct of the military operations of the league and the col- 
lection of contingents, put pressure upon delinquent com- 
munities by prosecuting and punishing them (δίκαις ὑπάγοντες 
καὶ κολάζοντες). It is to be assumed that the individuals, 
whether magistrates or political agitators, who were responsi- 
ble for inciting a community to withhold its contributions 
were haled before Athenian courts. No others were available 
for the purpose. The Delian League gradually developed 
into an Athenian empire over tributary states. The change 
came about in two ways. The smaller communities, growing 
weary of military service when the Persian menace was no 
longer imminent, commuted it for money payments and be- 
came tributaries. This change in status, though voluntary, 
must have involved restriction of the jurisdiction of local 
courts. In Greek theory and practice political sovereignty 
involved control of the judiciary. Some of the larger states, 
trusting to their military power, attempted to secede from 
the league. These attempts were promptly checked by 
Athens. In the acts of settlement defining the future rela- 
tions between Athens and these conquered states, the juris- 
diction of the local courts was always very materially re- 
stricted. They were not permitted to inflict the penalties of 


™ Cf, Robertson, op. cit., pp. 9 ff., and Lipsius, op. cit., pp. 965 ff. 
2 Plutarch Cimon, xi. Cf. Robertson, op. cit., pp. 27 f. 
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death, exile, or disfranchisement.’ All such cases were tried 
in Athens. The date at which Athens began to restrict the 
jurisdiction of the local courts of the overseas communities 
and make her own tribunals imperial courts cannot be fixed 
with any degree of certainty. Thasos revolted in 470-469, 
but it was certainly not the first ally to find its league obli- 
gations irksome. Coercion of delinquents must have begun 
early in the history of the league. When Cimon became 
prominent in the military undertakings of the league, he 
ceased coercing the delinquents and permitted any commu- 
nity that desired it to substitute money payments for personal 
service in the forces of the league.2, Now Cimon was in charge 
of the forces that recovered Sestos and drove Pausanias from 
Byzantium in 476, and after the ostracism of Themistocles 
in 471 it was he who dictated Athenian military policy. 
There is little doubt that cases originating outside of Attica 
began to find their way into Athenian courts in appreciable 
numbers several years before the revolt of Thasos in 470. 
The normal litigation of a growing and prosperous city aug- 
mented by δίκαι ἀπὸ συμβόλων and cases originating in the 
recalcitrant or subordinate cities of the league could not have 
been handled by the primitive system of magisterial trials 
and appeals to the assembled citizens. Nor would the sub- 
stitution of the Heliaea for the magistrates, as the court of 
first resort, have sufficed. No single body could have coped 
with so much litigation. The dicasteries alone could have 
handled it. 

Whether the institution of the dicasteries was due to an 
increasing frequency of appeal from magisterial judgments or 
to a demand from the people for more participation in the 
administration of Justice, as seems more likely, the change in 
the method of electing magistrates in 487-486 15 not likely 
to have been far removed in time from a measure restricting 


™For an excellent example of these acts of settlement, see Dittenberger, S'y/- 


loge?, No. 27; Hicks and Hill, op. cit., No. 40 (ll. 71-76). 
2 Plutarch Cimon, x. 
3 Busolt, op. cit., Vol. III, i, p. xvi, and p. 113 n. 


# Aristotle, op, 011.) ἈΧΙ15 5. 
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and changing the judicial functions of the magistrates, if 
indeed the two matters were not dealt with in the same meas- 
ure.t Those who argue that the constantly increasing fre- 
quency of appeals destroyed the prestige of the magistrates 
attach too much importance to their judicial functions. It 
is quite as likely that the increasing power of the boulé as 
the executive and administrative instrument of the sovereign 
assembly weakened the administrative powers of the chief 
magistrates and reduced their prestige. In any event, the 
tendency of Greek democracy was to concentrate all power 
in the hands of the assembly.?, Magistrates elected by reason 
of their personal abilities or their political strength were a 
hindrance to the realization of the democratic ideal. Democ- 
racy refused to delegate authority. Whether the adjustment 
of the magistracies to the new democracy was effected by a 
single comprehensive measure or a series of laws makes little 
difference. The change in their judicial functions must have 
been effected in or near the year 487-486 B.c. 

When the Heliaea ceased to be a court of appeal and be- 
came a court of first resort for all cases except homicide trials 
and some involving impiety, obviously the whole body could 
not sit in judgment on each case. The difficulty was met 
by drawing sections called dicasteries (δικαστήρια) from the 
Heliaea. In this way the burden of public service, as yet 
unpaid, was distributed and several cases could be tried at 
once. Instead of holding all members of the Heliaea liable 
for service, they selected annually 6,000 dicasts. Doubts as 
to the correctness of this number have been expressed. It 
has been argued that dicasts in such large numbers were 
neither necessary nor available until the middle of the fifth 
century. The number 6,000 is attested for the fifth century 
by three important sources.4 Bdelycleon in the Wasps’ of 

™For the importance of the archons up to 488-487 B.c., cf. Rosenberg, ““Par-_ 
teistellung des Themistokles,” Hermes, LIII, 314 f. Cf. Ehrenberg, “Kleisthenes 
und das Archontat,” K/lio, XIX, 110: ‘““Die Namen der Archonten zwischen Kleis- 


thenes und dem Jahre des Telesinos (487-6) beweisen durch das Vorkommen der 
leitenden Politiker die Bedeutung, die dem Amt noch innewohnte.” 


2Headlam, Election by Lot, pp. 26 ff. 5 Se Bi smith ΡΟΣ 
4 Cf. Frankel, op. cit., p. 13; Lipsius, op. cit., p. 135. 
5 Line 662. Cf. Starkie, The Wasps of Aristophanes, Excursus VI, p. 399. 


THE JUDICIAL REFORMS OF CLEISTHENES δὸς 


Aristophanes reckons the number at 6,000, adding κοὔπω 
πλείους ἐν TH χώρᾳ κατένασθεν. To infer from these words that 
“the number was not a fixed one,” is to miss the cynical 
humor of the line. The implication is that “no one can tell 
what the future may bring, but thus far we have never had 
more than 6,000 of these henchmen of the demagogues.”’ 
Rogers’ version brings this out clearly. “Six thousand jus- 
tices, count them through, there dwell no more in the land 
ΠΕ δύ 

There is evidence for a full quota of 6,000 dicasts in 415 
B.c. during the inquiry into the mutilation of the Hermae.* 
It was a period of intense popular excitement. A motion 
was brought in to turn over Leogoras, the father of Ando- 
cides, and others to a court for trial. Leogoras raised a con- 
stitutional and technical objection to the motion by means 
of a γραφὴ παρανόμων. Ordinarily a γραφὴ παρανόμων did not 
attract much attention. But the average Athenian, with all 
his familiarity with litigation, resented the interposition of 
technicalities that seemed designed to balk the popular will. 
It was the practice to have important cases tried by a di- 
castery made up of several sections. In democratic theory 
a large jury was a safeguard;? it could be neither bribed nor 
browbeaten. The precaution of having a panel of 6,000 
dicasts pass on the objections of Leogoras indicates that the 
people wanted assurance that the popular will would not be 
thwarted. Another significant bit of testimony in favor of 
the number 6,000 is the practice of calling the dicasts 
“The Six Thousand’’s (of ἑξακισχίλιοι). The evidence of these 
passages was confirmed, if confirmation was necessary, by 
Aristotle in the Constitution of Athens.4 But, quite apart 
from these definite statements in the literature, there are 
such cogent reasons for believing that the total number of 
dicasts was 6,000 that this conclusion would have been justi- 
fied even without these statements. 


t Andocides 1. 17. 2\Cf. Grote, op. cit., V, 237 ff. 


3Scholiast on Plato Laws, xii. mpuraveta, ἀργύριόν τι, ὃ κατατίθεται ὑπὸ τῶν 
δικαζομένων, καὶ δίδοται δικαστικὸν τοῖς ἑξακισχιλίοις. Cf. Suidas, 5.0. πρυτανεῖαι. 


Cited by Rogers, Introduction to the Wasps, p. ΧΧΙ. 


4 Ath. Pol. xxiv. 3: δικασταὶ μὲν yap ἦσαν ἑξακισχίλιοι. 
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Although they sat in sections, they were annually drafted 
and sworn in asa body. Their fitness for office was not tested 
by any δοκιμασία; nor were they held accountable for their 
acts at a εὔθυνα.Σ The dicasts were not the servants of the 
people; they were the people. This is what is meant by the 
author of a treatise on the constitution of the Athenians’ 
when he says that the allies had to bring their cases before 
a “court which is none other than the Athenian people.” 
And so the dicasts are addressed by orators as ὦ ἄνδρες 
᾿Αθηναῖοι.5 To them are attributed the acts and measures of 
the ecclesia. They represent the people in their judicial ca- 
pacity; they are δῆμος tAnOiwy.4 Hence they must number 
6,000. 

The 6,000 dicasts were divided into sections. By acurious 
and convenient legal fiction the representative character of 
the 6,000 dicasts was extended to these commissions. Each 
panel was a miniature Heliaea, sovereign in its sphere. Its 
verdicts were final; they were not subject to review or appeal. 
For the practice of dividing the jurors into panels there was 
ample precedent in the current practice of manning the minor 
homicide courts with 51 ἐφέται drawn from the Areopagus.5 
In one respect the 6,000 dicasts differ from 6,000 ecclesiasts 
selected at random. The dicast had to be at least thirty years 
of age. The precedent may be the requirement that members 
of the boulé had to be at least thirty years old. Similarly the 
size of the section, normally 500, was the same as that of 
the boulé, which also was really a commission of the ecclesia. 
It lacked, however, the independent irresponsible judicial 
powers possessed by the dicastertes. 

The date at which pay for dicasts was introduced is no- 
where specifically set down in the sources. Plutarch says 


t Aristophanes Wasps, 587. 
καὶ ταῦτ᾽ ἀνυπεύθυνοι δρῶμεν: τῶν δ᾽ ἄλλων οὐδεμί᾽ ἀρχή. 
2 (Xenophon) 4th. Pol. 1. 18. 


3 Cf. τὸ ὑμέτερον πλῆθος and τὸ ὑμέτερον κοινόν in forensic speeches, €.2, Plato 
Apology, 31 C.; Lysias xi. 42. 87. 

4Cf. supra, p. 202. Lofberg, Sycophancy in Athens, pp. τὸ f. 

5 Cf. supra, pp. 99 ff. 
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‘that Pericles in his struggle with Cimon, finding it impossible 

to compete with his munificence, followed the advice of 
Damonides and “had recourse to the distribution of the peo- 
ple’s own wealth. .... And soon what with festival grants 
and jurors’ fees and other fees and largesses he bribed the 
multitude by the wholesale and used them in opposition to 
the Areopagus.”* Plutarch quotes Aristotle as his authority 
for this statement regarding the advice of Damonides. It is 
certain, then, that Plutarch was familiar with what Aristotle 
has to say about pay for jurors. Now Plutarch definitely 
fixes the date prior to the attack on the Areopagus. Pre- 
sumably he believed that he was following Aristotle in the 
matter of the date. 

Although the credit for introducing jury pay belongs to 
Pericles, the idea was first suggested by Aristeides.? As the 
Jack Tars, ναυτικὸς ὄχλος, of Athens gained the battle of 
Salamis, the founding of the empire was really a democratic 
achievement.3 The moving spirit in its organization was 
Aristeides. Realizing the importance of securing democratic 
support for the new imperialistic policy by having them 
share in the profits, he “advised the people to lay hold of 
the leadership of the league and to quit the country districts 
and settle in the city.” He pointed out that all would be able 
to make a living there, some by service in the army, others 
in the garrisons, others by taking part in public affairs;4 and 
in this way they would secure the leadership. This advice 
was taken; “and when the people had assumed the supreme 
control, they proceeded to treat their allies in a more im- 
perious fashion with the exception of the Chians, Lesbians, 
and Samians.”’ Now, one of the chief means of control of the 
subordinate cities was through the administration of justice. 
Pseudo-Xenophon, writing in 424, justifies the Athenian judi- 
cial restrictions by explaining that, owing to the requirement 


t Plutarch Pericles, ix. Aristotle 4th. Pol. xxvii. 3. 
2 Aristotle Ath. Pol., xxiv. CCRC AHAVS IIT: 


4The δικασταί would naturally be reckoned among τοῖς τὰ κοινὰ πράττουσι 
(Aristotle, op. cit., xxiv). Aristeides doubtless had this group in mind and was really 
the one who originated the idea of a paid judiciary. 
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that the allies come to Athens ἐπὶ δίκας, “the Athenians sit- 
ting at home manage the allied cities. They are able to save - 
their friends and destroy their enemies in their courts [ἐν 
rots δικαστηρίοις]. The advice of Aristeides was tendered 
sometime between the foundation of the league in 487 B.c. 
and his death in 467 B.c. Aristotle intimates that the 
Athenians were not slow to follow it. The immediate effect 
was a stricter control of the allied and subordinate states. 
The reference to Chios, Lesbos, and Samos as the only free 
allies fixes the date after 463 B.c., when Thasos was reduced.3 
Among the beneficiaries of the plan of Aristeides, Aristotle 
includes 6,000 paid jurymen. According to this passage, Jury 
pay was introduced not much later than 463 B.c. In a pas- 
sage in the Po/itics+ Aristotle attributes the restriction of the 
power of the Areopagus to Ephialtes and Pericles, and the 
introduction of jury pay to Pericles. Aristotle is summariz- 
ing here and does not separate the attacks as he does in the 
Politeia,s where he makes Themistocles and Ephialtes respon- 
sible for an attack in 462-461 B.c. and Pericles responsible 
for the final attack in 451-450 B.c. In both accounts the 
introduction of jury pay follows the restriction of the powers 
of the Areopagus. But the order is not necessarily chrono- 
logical. In fact, in the Politeia he defers the mention of a paid 
jury until after the account of the outbreak of the Pelopon- 
nesian War in 432-431 B.c. Here the order of narration can- 
not possibly be chronological. Pericles® first came into prom- 
inence by his prosecution of Cimon for accepting a bribe 
during the campaign against Thasos in 464-463 B.c. He 
could scarcely have carried the measure regarding Jury pay 
much before this date. A paid judiciary was subjected to 


™(Xenophon) 4th. Pol. i. 16. 
2 Busolt, op. cit., Vol. III, i, p. 112 n. 2. 3 [bid., Vol. III, i, xix. 


412744, 7: καὶ τὴν μὲν ἐν ᾿Αρείῳ πάγῳ βουλὴν ᾿Πφιάλτης ἐκόλουσε καὶ EE Ὁ : 
τὰ δὲ δικαστήρια μισθοφόρα κατέστησε ἸΠερικλῆς. 

5 xxv and xxvil. The dates given are those of Thalheim in his edition of the 
Ath. Pol, 

6 Bury, op. cit., p. 343; Busolt, op. cit., Vol. III, i, p. 254; Aristotle 4th. Pol. 
xxvil. 1. Pericles is described in Plutarch Pericles, x, as ets τῶν κατηγόρων ... - ὑπὸ 
τοῦ δήμου προβεβλημένος. Cf. Sandys’ notes on Ath. Pol. xxvii. 1. 
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considerable criticism afterward.t It may be assumed that 
the proposal aroused some opposition at the time. Only a 
man of some prominence could successfully sponsor such a 
radical, though natural, measure. Now, if Pericles resorted 
to this method of winning popular favor to help him in his 
contest with Cimon, one would expect the measure to have 
been carried before 461 B.c., when Cimon was ostracized. 

Plutarch? puts jury pay before the attack on the Areop- 
agus, without specifying whether it was the first attack in 
462-461 B.c. or the second attack in 451-450 B.c. As has 
been pointed out, a number of men were concerned in the 
attack, at first under the leadership of Ephialtes and later 
under Pericles. Naturally Pericles would be one of the fol- 
lowers of Ephialtes. Aristotle’s silence on this point has 
no significance. These considerations would warrant us in 
putting the date as early as 463-462 B.c.3 

There are, however, fairly good reasons for putting the 
date as late as 451 during the brief period of Cimon’s return 
from exile and just before Pericles’ attack on the Areopagus. 
In 453-452 the rural justices were reappointed. They now 
numbered 30. The number 30 corresponds to the number of 
the trittyes which served as a link between the demes and 
the tribes. Nothing is known in detail about these circuit 
judges except what may be inferred from their predecessors 
under Peisistratus, and their successors, the Forty. It may 
be assumed with confidence that their jurisdiction was civil 
rather than criminal, and that they settled a number of cases 
that would otherwise have come before the heliastic courts. 
One can well imagine that the courts were heavily burdened 
even before the reforms of Ephialtes enlarged their jurisdic- 
tion. The institution of the rural justices would afford a 
measure of relief. But one wonders if the people who relied 

t Aristotle Ath. Pol. xxvii. 4: ἀφ᾽’ ὧν airidvrai tives χείρω γενέσθαι [sc. 


δικαστήρια], κληρουμένων ἐπιμελῶς del «μᾶλλον» τῶν τυχόντων, ἢ τῶν ἐπιεικῶν 


ἀνθρώπων. Cf. Plato Gorgias, 515 E. 
2 Pericles, ix. 


3 Busolt (0). cit., III, 1. 263) puts pay before the earliest attack on the Areopagus 
(462-461), in which both Ephialtes and Pericles participated. 


4 Aristotle 4th. Pol. xxvi. 3. 
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on state pay for some or all of their support would view in 
such a dispassionate fashion a measure that reduced their 
opportunities for profitable employment. If, however, the 
dicasts were still unpaid, the situation would be quite altered. 
Unpaid jury service could not be particularly attractive. 
There would be no popular objection to any measure of relief. 
This conception of the situation favors the later date. But 
the balance of probabilities is in favor of the earlier date. 
If Pericles was prominent enough in 462 to engage in the 
prosecution of Cimon, he must have participated in the first 
and most formidable attack on the Areopagus; and he would 
not have neglected so effective a means of advancing democ- 
racy as pay for jurors and others.’ 

The 6,000 citizens who were to represent the people judi- 
cially were chosen annually by lot from among those who 
were qualified. Speaking of his own day, Aristotle says: “All 
persons above thirty years of age are qualified to serve as 
jurors, providing they are not debtors to the state and have 
not lost their civil rights.”? This qualification goes back at 
least as far as the fifth century. An inscription furnishes 
evidence that the jurors were listed by tribes in the official 
register. This justifies the inference that 600 were drawn 
from each tribe. It has been rightly concluded that the 1115 
rors, like the senators, were apportioned among the demes in 
each tribe, in accordance with their number and population, 
on the basis of the deme registers (ληξιαρχικὰ γραμματεῖα). 

Little is known about the method of selection in the fifth 
century. Aristotle, in discussing the institution of pay for 

τ Cf. Busolt-Swoboda, op. cit., p. 897, on the necessity of the step in the interest 
of democracy. 

a Ath. Pol. tsai./9; 


3CIA iv. τ. 35d: ἱ]εροποιὸϊς δ]ὲ οἵτινες ἱεροποιέσοσίι τὲν θυσίαν, δέκα ἄνδρας 
διαϊκλε[ρδσαι] ἐκ τῶν δ[ικα στον ἕνα ἐκ τὲς φυλὲς ἐκ τὸ [πίνακος κιτ.Ὰ. Schoell, Sitzungs- 
berichte ber Bayerischen Akademie (1887), p. 6, first drew attention to the evidence © 
of the inscription. Cf. Teusch, De sortitione apud Athenienses, p. 59, and Thalheim 
in Pauly-Wissowa, V, 566, s.v. δικασταί. The jury tickets (πινάκια) thus far dis- 
covered belong to the fourth century. Cf. infra, p. 368. Each juror must have had 
some sort of identification card. Hommel, “Heliaea,’ Philologus, XIX, Supple- 
mentband, Heft 11, p. 110, n. 275. 


4Wilamowitz, Aristoteles und Athen, 1, 201. Cf. Teusch, op. cit., p. 60. 
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jurors, comments on its effects by referring to adverse criti- 
cisms of Pericles’ measure. “Some persons accuse him of 
thereby causing a deterioration in the character of the juries, 
since it was always the inferior people who were anxious to 
submit themselves for selection as jurors, rather than the 
men of better position.”* On the basis of this statement it is 
accepted that the jurors were selected from volunteers.? The 
military commitments of Athens as mistress of the Delian 
League and the constantly increasing press of litigation made 
it well-nigh impossible for the same man to be both juror and 
soldier. In the fifth-century judicial system each juror was 
assigned to a specific court for a year.4 When an army was 
-mobilized, men would be withdrawn from practically every 
court in larger or smaller numbers because they were mobi- 
lized by classes.’ The easiest way to deal with the situation 
would have been to exempt jurors from military service. 
It is known that senators and other civil officials, and even 
merchants,° were excused under certain circumstances. But 
there is no evidence that Jurors were so exempted. 
Aristophanes constantly conveys the impression that the 
jurors were all old men, boastful of their deeds in ancient 
sieges and battles. Modern students, realizing that few men, 
for example, engaged in the siege of Byzantium’ in 478 B.c. 
would be fit for any public service in 422 B.c., are inclined 
to discount all the comedian’s statements regarding the age 
of the jurors as intended to discredit them. There 15 evidence 


t Aristotle 4th. Pol. xxvii. 4. 
2 Gilbert, op. ci#.; p. 391, n. 4; cf, Teusch, op. cit:, p. 60. 


3In the year 459-458 B.c. the casualties of one tribe, amounting to 176, were 
suffered in six battles on two fronts. CI 1. 433. Dittenberger, op. cit., No. 9; Hicks 
and Hill, op. cit., No. 26. 


4 Cf. infra; p. 235. 5 Gilbert, op. cit., pp. 315 ff. 
6 [bid., p. 318, n. 1. Senators and tax-farmers are mentioned in the sources as 


being exempt. It is assumed that magistrates were exempt, otherwise court sessions 
would have had to be suspended. 


7 Aristophanes Wasps, 235-39. Cf. Grote, op. cit., V, 406. Cf. Wasps, 354, 
for reference to siege of Naxos, 476 B.c., in which members of the chorus had been 
engaged. For other references to aged jurors, cf. Wasps, 219-20. They sing old 
songs, μέλη ἀρχαῖα. The chorus who are Philocleon’s chums (ἄνδρες ἥλικες) call him 
γέρων. Cf. ll. 224, 441, 540. Others in Lipsius, op. cit., p. 164, n. 99. 
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that younger men did serve on the juries of the fifth century. 
A client of Antiphon' refers explicitly to the younger men 
on the jury. Even Aristophanes himself has been cited as a 
witness that jurors were not always elderly men. Strepsiades 
first served as a juror when his son Pheidippides was six 
years old.? And others in the Wasps3 are represented as hav- 
ing young children. But after all, itis obvious that, according 
to Aristophanes, a preponderance of the jurors were elderly 
men, beyond the age for military service. 

Military considerations were not overlooked in the provi- 
sions made for the administration of justice. This appears 
in the appointment of arbitrators when public arbitration 
was introduced. Every man in his sixtieth year was listed 
as an arbitrator for a year.4 This evident desire not to with- 
draw effectives from military service to fill the new judicial 
offices warrants the belief that in selecting jurors precautions 
were taken not to reduce the number of effectives for mili- 
tary service more than was absolutely necessary. This could 
be done by accepting at once all men over sixty who volun- 
teered. If these were not sufficient, the required total (6,000) 
could be made up by selections from the younger men who 
offered for jury service. If there was, in fact, as Aristophanes 
intimates, a marked preponderance of elderly men on the 
jury, it is thus most readily explained. It does not seem 
possible that allotment from the whole group would produce 

Ty. 71: ταῦθ᾽ ὑμῶν αὐτῶν ἐγὼ οἶμαι μεμνῆσθαι τοὺς πρεσβυτέρους, τοὺς δὲ νεωτέρους 
πυνθάνεσθαι ὥσπερ ἐμέ. 


2 Aristophanes Clouds, 863-64. 
ὃν πρῶτον ὀβολὸν ἔλαβον ἡλιαστικόν, 
τούτου ᾽πριάμην σοι Διασίοις ἁμαξίδα. 


3 Lines 248 ff. and 291 ff. But the ages of children are not trustworthy evidence 
as to the ages of fathers. One gets the i impression that Strepsiades was no longer 
young when he was married. Bruck, “Uber die Organisation der athenischen Helias- 
tengerichte im 4. Jahrh. v. Chr. Dyce (LIT), 312, cites several passages in the 
orators in which young jurors are mentioned (Isaeus ΨΙΠ1 33; Demosthenes xix. 280; 
Demosthenes lix. 30). But the conditions of jury service in the fourth century are 
quite different from those of the fifth. 


4 Aristotle 4th. Pol. liii. 4. Service as arbitrator was substituted for the last 
year of military service. As a rule men between fifty and sixty years were not em- 
ployed outside of Attica. Cf. Gilbert, op. cit., p. 316. 
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so high a percentage of old men, even if they had more 
leisure and inclination for jury service than the younger men, 
and volunteered in larger numbers. 

There is no reference to suspension of court sessions in 
Aristophanes. On the contrary, Bdelycleon, in the Wasps, 
makes an estimate of the earnings of the dicasts on the basis 
of employment for all for 300 days per year. This is an ex- 
aggeration, but the implication that the courts were con- 
stantly busy is borne out by Pseudo-Xenophon, who, in 
discussing the congestion of public business, including litiga- 
tion, says, “Even now when the courts sit throughout the 
year, they do not suffice to suppress crime, because of the size 
of the population.””* 

There is no mention of a dokimasia of jurors to establish 
their qualifications for office. In Aristotle’s day at least the 
responsibility for being properly qualified was laid upon the 
juror. “If any unqualified person serves as a juror, an in- 
formation is laid against him and he is brought before a court; 
and if he is convicted, the jurors assess the punishment or 
fine which they consider him to deserve.” This procedure 
seems to suit the period when everybody who offered was 
accepted at his own risk, rather than the fifth century, when 
they were selected by lot from volunteers. The officials must 
have assured themselves that those selected were properly 
qualified. The age qualification could be easily established 
by referring to the military lists under the names of the 
archons eponymi. This practice was followed in the case of 
the public arbitrators. ᾿Ατιμία was also a matter of record. 

The jurors regularly were divided into panels. Only one 
case is recorded in which the 6,000 sat as a body.4 As the 
circumstances were very unusual, it may be concluded that 
a panel of 6,000 was very rarely assembled. The panels nor- 
mally contained 500. On the basis of fourth-century prac- 
tice it is assumed that there were ten sections of 500 (S01) 


1: Aristophanes, Wasps 661 ff.; Pseudo-Xenophon, 4th. Pol. iii. 6. 
2 Aristotle 4th. Pol. 1xiii. 3. 
3 Bruck, op. cit., p. 297. 4 Andocides 1. 17. 
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and 1,000 supernumeraries.* These sections, containing jurors 
from different tribes and demes, reflected current public opin- 
ion. There is uncertainty regarding the number of courts 
in the fifth century. Lipsius? does not commit himself on 
the subject. “Die Zahl der Gerichtshofe vermdgen wir nicht 
zu bestimmen, da Aristoteles auch fir seine Zeit keine Angabe 
macht. Wenn die Grammatiker von zehn Gerichtshdfen 
reden, so beruht das auf einer Verwechslung mit der Rich- 
terabteilung.”” Busolt? seems to favor the view that there 
were ten courts in the fifth century. Five courts are men- 
tioned in fifth-century sources, besides the Heliaea, 1.e., the 
court of the thesmothetae. They are the παράβυστον, the 
court of the Eleven;* the καινόν: the @detov; the court πρὸς 
τοῖς τειχίοις: and the court of the archon.® To these should 
be added the three minor homicide courts, at the Delphinium, 
the Palladium, and in Phreatto, after they were manned by 
dicasts in place of ephetae in the middle of the fifth century.’ 
This gives a total of six courts, exclusive of the three minor 
homicide courts. The same courthouse may have been used 
by more than one tribunal. 

The panels for service were selected annually and re- 
mained intact for the year.’ In the Wasps of Aristophanes, 


τ Lipsius, op. cit., p. 136. OD. CIR τ 

3 Busolt-Swoboda, Staatskunde, p. 1154. Cf. Hommel, op. cit., p. 111, n. 281. 

4 Harpocration, 5.0. παράβυστον. οὕτως ἐκαλεῖτό τι τῶν παρ᾽ ᾿Αθηναίοις δικαστηρίων 
ἐν ᾧ ἐδίκαζον οἱ ua. Antiphon Frag., 42. Cf. Aristophanes Wasps, 1108-9: 

οἱ μὲν ἡμῶν οὗπερ ἅρχων, οἱ δὲ παρὰ τοὺς ἕνδεκα, 
οἱ δ᾽ ἐν @delw δικἀζουσ᾽, οἱ δὲ πρὸς τοῖς τειχίοις. 

5 τὸ καινόν, Aristophanes, Wasps, 120-21: 

ὁ δ᾽ αὐτῷ τυμπάνῳ 
ᾷἄξας ἐδίκαζεν ἐς τὸ Καινὸν ἐμπεσών. 

6 Nothing is known about the presiding officials. The ᾧδεῖον may be the court of 
the elaaywyets. Cf. Lipsius, op. cit., p. 137, ἢ. 11. The court παρὰ rots τειχίοις is 
not otherwise known. 

ΤΟΙ ΧΩ, Ὁ. 270. 

8 Aristophanes Wasps, 400. 

ob ξυλλήψεσθ᾽ ὁπόσοισι δίκαι τῆτες μέλλουσιν ἔσεσθαι. 


Philocleon calls to his rescue all who are interested in lawsuits for the current year. 
Beyond that, there was no assurance that he would be active as a juror. 
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Philocleon and the old dicasts who, in the guise of wasps, 
constitute the chorus are members of the same court for the 
year. They are fellow-dicasts (συνδικασταί) who, day after 
day, go to the same court. They refer explicitly to the ac- 
quittal of the defendant the day before in a court in which 
they and Philocleon sat as jurors.t* And they were all under 
orders to appear that day to try Laches, who is represented 
as having acquired much wealth by his peculations.? The 
various references to the activities of the jurors in the Wasps 
are not intended to be entirely consistent, but they suggest 
criminal cases and the court of the thesmothetae. A passage 
in Antiphon? shows very clearly that the same panel sat in 
this court day after day. The choregus, a client of Antiphon 
on trial for the death of a chorus boy, tells the jury that 
Philocrates, one of his accusers, appeared in the court of the 
thesmothetae and announced that the choregus was responsi- 
ble for the death of his brother while in training for a chorus. 
The choregus answered the charge both at once and on the 
following day before the same jurors. The proceeding was 
entirely informal. The purpose of the maneuver was to pre- 
vent the choregus, as a polluted person, from appearing before 
these jurors the next day to prosecute some wrongdoers. 
These defendants had induced Philocrates to bring a charge 
of homicide against the choregus to disqualify him. 
Whatever the number of courts in the fifth century may 
have been, it is generally believed that there were ten sections 
of 500 each and 1,000 supernumeraries who constituted a re- 
serve to fill vacancies in individual courts, resulting from 
death, illness, or other unavoidable causes, or to expand the 
number of jurors to 1,000 or 1,500 for important cases. This 
purpose was accomplished by assigning to each court 600.4 
Now this in itself seems at first sight not to be an unreason- 
able procedure. But the manner in which it is supposed to 
have been worked at once arouses grave suspicions. Each 
day the entire panel of 600, minus absentees, started out for 


τ Aristophanes Wasps, 281-84. 3 vi. 21-23. Cf. Lipsius, op. cit., p. 138. 
2 Tbid., 240. 4 Lipsius, op. cit., pp. 136 ff. 


226 THE ADMINISTRATION OF JUSTICE 


a court session some time before daybreak. As soon as 500 
were admitted, the doors were closed, and several score, if 
not a hundred, men were excluded.’ The sole evidence for 
this procedure is drawn from the Wasps of Aristophanes. 
The old dicasts of the chorus appear each day long before 
daylight to summon Philocleon; they urge haste to arrive at 
the court “ere morning break,”? for whoever arrives after 
the signal for opening the court will not get his 3 obols.3 
And in the domestic court which tries the dog, Philocleon 1s 
pleased with the assurance that “though you sleep till mid- 
day, no archon here will close the door against you.’’4 But 
these things are quite easily explained without assuming that 
the chorus is a section of the 600 jurors converging in rivalry 
from various directions upon a court which requires only S00. 

The haste of the chorus to arrive before daybreak is due 
to the fact that the court, like the ecclesia, opened early, 
and they had been ordered to be on hand in good time.’ The 
humor of the situation lies in the fact that they are unnec- 
essarily and absurdly early. This is made quite evident by the 
conversation between Bdelycleon and one of the slaves who 
is helping to keep the old dicast interned.® 

BDELYCLEON: His fellow justices will come this way calling him up. 

Stave: Why sir, ’tis twilight yet. 

BpetycLteon: Why then, by Zeus, they are very late today. Soon 
after midnight is their usual time to come here carrying lights. 
Each member of the chorus is a replica of Philocleon, who 
wants to be around the court night and day and even to be 


t Teusch, op. cit., pp. 62-63. 
? Wasps, 245: 
σπεύδωμεν, ὦνδρες ἥλικες, πρὶν ἡμέραν γενέσθαι. 
3 Ibid., 688-οο: 
ἥκειν εἴπῃ mpw κἀν ὥρᾳ δικάσονθ᾽ ws ὅστις ἂν ὑμῶν 
ὕστερος ἔλθῃ τοῦ σημείου, τὸ τριώβολον οὐ κομιεῖται" 
4 Ibid. 774-753 
κἂν ἔγρῃ μεσημβρινός, 
οὐδείς σ᾽ ἀποκλείσει θεσμοθέτης τῇ κιγκλίδι. 
5 7614... 242-43: 
χθὲς οὖν Κλέων ὁ κηδεμὼν ἡμῖν ἐφεῖτ᾽ ἐν ὥρᾳ 
ἥκειν ἔχοντας ἡμερῶν ὀργὴν τριῶν πονηράν. 


6 χρίά., 214 fF. 
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buried there. One of the slaves on guard before the house 
explains the situation as follows: 

ΤΊ] tell you the disease old master has. 

He is a lawcourt-lover, no man like him. 

Judging is what he dotes on.... 

At night he gets no sleep, no, not one grain, 

Or if he doze the tiniest speck, his soul 

Flutters in dreams around the water clock. 


Supper scarce done he clamours for his shoes, 

Hurries ere daybreak to the court, and sleeps 

Stuck like a limpet to the door post there." 
If the rooster failed to wake him in time, he said that it had 
been bribed by defendants.? And he begged that, if any- 
thing happened to him in his attempt to escape, he be buried 
under the bar. 

The order for the appearance of the jurors under pain of 
not receiving pay if they arrived “after the signal” contains 
no hint that it was a case of “first come first served.’’4 On 
the contrary, the plain implication of the passage is that all 
would be admitted if they arrived on time. In the trial of 
the dog which reproduces the procedure of a regular trial, 
Bdelycleon, acting as the herald, makes proclamation: 

᾿ Is any Justice out there? Let him enter. 
We shan’t admit him when once they have begun.s 
The loiterer is to be excluded, not because the panel is full, 
but because the proceedings have begun. The point that 
Bdelycleon is making is that, while the jurors must be on time, 
else they lose their fees, the advocate in league with Cleon, 
107020 7-92, 103-5: 
2 7ῤ14., 100-103: 
τὸν ἀλεκτρυόνα δ᾽, ὃς ἦδ᾽ ad’ ἑσπέρας, ἔφη 
ὄψ᾽ ἐξεγείρειν αὐτὸν ἀναπεπεισμένον, 
παρὰ τῶν ὑπευθύνων ἔχοντα χρήματα. 
3 [bid., 385-86: 
δράσω τοίνυν ὑμῖν πίσυνος" καὶ μανθάνετ᾽" ἤν τι πάθω ᾽γώ, 
ἀνελόντες καὶ κατακλαύσαντες θεῖναί μ᾽ ὑπὸ τοῖσι δρυφάκτοις. 
4 [bid., 689-90. 
5 [bid., 891-92: 
el τις θύρασιν ἡλιαστὴς εἰσίτω 
ὡς ἡνίκ᾽ ἂν λέγωσιν, οὐκ ἐσφρήσομεν. 
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their master, comes late if he chooses, and still gets his pay.’ 
The proceedings are delayed to suit his convenience. Mean- 
while the jurors, like Dicaeopolis in the 4charnians, sit and 
wait, possessing their souls in patience if they can. This 18 
part “of their slavery. 

There is another aspect of the situation that deserves 
attention in this connection. If there was a race of 600 men 
for places for only 500, it is strange that the chorus should 
tarry for a rival in the competition for seats and even fight 
for his release that he might accompany them. Men who 
were rivals for a seat in court, or a place in line awaiting the 
opening of court, would be more likely to hasten along quietly 
and alone. Their singing could only waken more dicasts, 
whose houses they passed, and add to the number of com- 
petitors. When the jurors arrive in the neighborhood of the 
court, there is no indication that they stood in line for hours 
waiting for the court to open. Instead, we find the old dicast 
talking leisurely and with immense satisfaction to defendants 
who flatter and wheedle him to win his favor.? Neither 
Philocleon nor any of his fellow-dicasts exhibit any fear that 
others may arrive before them and deprive them of their 
pay. Their sole concern is the possibility that there may be 
no court session that day. Philocleon’s desire for a front 
seat is not strange; he wants to be sure that he will not miss 
any of the proceedings. He wants to be the first to come and 
the last to leave.4 

If candidates for jury service had to assemble long before 
daylight and stand in line to secure a place long before the 
hour for beginning proceedings, it is inconceivable that 
Bdelycleon should have failed to make a point of the obvious 


τ Ibid, 686 FF. 


2 Ibid., 551 ff. Philocleon is represented as going to court and sleeping ‘“‘stuck 
like a limpet to the doorpost.’”’ This does not mean that he wants to get first place | 
in the line. It simply means that he is so “‘court-crazy” (φιληλιαστής) that he wants 
to sleep half of the night at the courthouse door (Il. 104-5). 


3 [bid., 302-5. 
4 Ibid., 89-90, 754-55. 


κἀπισταίην ἐπὶ τοῖς Knots 
ψηφιζομένων ὁ τελευταῖος. 
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unfairness of such a method of deciding between claimants 
for a seat. He could have cited no better evidence of their 
slavery. The natural solution of such a difficulty in Athens. 
would have been the use of the lot. But there is no indica- 
tion in the Wasps or elsewhere that the lot was employed 
in this connection.? 

The requirement of courts of 1,000 and more introduces a 
complication into the allotment of panels. These larger 
courts are commonly said to consist of two or three δικαστή- 
pia.3 If there were ten courts served by 600 jurors each, the 
constitution of a larger court would involve the withdrawal 
of panels from service in other courts. This difficulty has 
been observed, and the suggestion has been made that there 
may have been only five courts (Gerichtshéfe) in each of 
which two panels served alternately.4 In this way five panels 
would always be available for service in the larger tribunals. 

The theory that there were 100 supernumeraries for each 
panel is based upon the assumption that the full panel of 
500 (S01) must be present at each session of the court. This 
is a plausible assumption, but there are difficulties. It was 
an ancient rule of law that an even vote was in favor of the 
defendant.’ As the plaintiff had not persuaded a majority 
of the jurors of the justice of his claim, he had failed to prove 
his case, and it was dismissed. The law was in force in fifth- 
century Athens. A client of Antiphon® invoked it in an argu- 

*Hommel (0p. cit., p. 114) alone has noticed the unfairness of such a system of 
securing a panel for service, but the suggestion that those who fail to get a seat had 
only themselves to blame is scarcely a sufficient answer, for no matter how early 


the jurors resorted to court, some—between one and a hundred—would a/ways be 
too late. 

2 Teusch (oP. cit., p. 62) has shown that the situation described by Aristophanes 
in the Wasps does not permit of the use of the lot. 


3 Pollux viii. 123: εἰ δὲ χιλίων δέοι δικαστῶν, συνίσταντο δύο δικαστήρια, εἰ δὲ 
πεντακοσίων καὶ χιλίων, τρία. Cf. Demosthenes xxiv. 9; Bruck, op. cit., p. 405. 


4Hommel, op. cit., pp. 111-12. 


5 Aeschylus, Eumenides, 741; Euripides, Electra, 1268-69; Aristophanes, Frogs, 
685. 

6 Antiphon v. 51. The case was tried in a heliastic court under the presidency of 
the Eleven (Blass, Aitische Beredsamkeit, 1, 176). The jurors are presumed to be 
familiar with the rule as a matter of current practice in the heliastic courts. 
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ment before a heliastic court as a familiar rule. Evidently 
there was a possibility of a tie vote in a fifth-century heliastic 
court. This must mean that a court could function without 
its full complement of jurors. It is well known that members 
of the boulé, which on occasion exercised judicial functions, 
were frequently absent. It could not be otherwise. No 
group of 500 men over thirty years of age could remain intact 
for a year. There would be unavoidable absences due to 
illness and other causes. It has been estimated that the 
average attendance for a year would be 400.? If 400 senators 
could render a valid verdict, it is reasonable to suppose that 
a heliastic court also could function without its full comple- 
ment of jurors. In a fourth-century suit between the Delian 
amphictyony and a citizen of the island of los the number 
of votes cast amounted to 499.3 The full complement of the 
court in the fourth century was S01. Lipsius* accounts for 
the shortage in the number of votes by assuming that for 
some reason or other two jurors did not vote. The law re- 
garding an even vote was intended to apply when, through 
the failure of jurors to vote, the number of votes cast was 
evenly divided between plaintiff and defendant. Lipsius’ 
proposed explanation of the missing votes is an admission 
that fewer than the full quota of jurors could render a valid 
verdict. From a legal standpoint it could make no difference 
whether the two men failed to attend or failed to vote. Four 
hundred and ninety-nine jurors rendered the verdict of a court 
of 501, just as 400 and odd senators must on occasion have 
expressed the decision of the Senate of Five Hundred. It 
was desirable that all jurors should vote. An effort to secure 

‘Demosthenes xxil. 36: τῷ γὰρ ἔστιν ὄνειδος, εἰ σιωπῶντος αὐτοῦ καὶ μηδὲν 


γράφοντος, ἴσως δ᾽ οὐδὲ τὰ πόλλ᾽ εἰς τὸ βουλευτήριον εἰσιόντος, μὴ λάβοι ἡ βουλὴ τὸν 
στέφανον ; 


2 Schomann, Griechische Alterthiimer, I, secs. 399 and 463. There 15 πὸ reference _ 


to a quorum in the senate. 

The average daily absences of the teachers from a Chicago public high school 
over a period of 120 days amounted to 2.3 per cent of the total number. The penalty 
for absence in case of illness is $2.50 per day. The penalty for all other absences is 
the deduction of the total amount of the salary for the time of absence. 


3 CIA ii, No. 778 (825) B. 4 Op. cit., p. 158. 
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all votes was always made. But whether it was always suc- 
cessful, if for any reason a juror wished to evade, is uncertain. 
The very proclamation of the herald, “Who has not voted? 
Let him stand up,” seems to indicate the possibility of eva- 
sion.’ But on the other hand, Philocleon’s desire to be always 
the last to vote indicates that he at least thought he knew 
when all had voted.? But there is another possibility which 
Lipsius did not note. Even if the arrangements were 100 
per cent efficient in filling the quota for each jury, it must 
occasionally have happened that a juror was obliged through 
illness to leave the court during the progress of the case. 
His place could not be filled, for the substitute would have 
missed some of the evidence. When a juror falls ill in a mod- 
ern jury of twelve men, as sometimes happens, the case must 
be tried de novo. There is no mention of a similar practice 
in Athens. We must assume that the case went on with fewer 
than the full complement. 

An argument in favor of the theory that a full quota of 
jurors was required for each case has been drawn from the 
use of the word wAnpody.2 Officials were said πληροῦν τὰ δι- 
καστήρια, and τὰ δικαστήρια ἐπληρώθη. But it has been shown 
that the word πληροῦν is used in connections in which no idea 
of a full quota is involved.4 A case in point is the phrase 
πληρουμένης τῆς ἐκκλησίας found in Aristophanes’ Leclezia- 
zousae.s It means ‘“‘while the ecclesia is assembling.” There 
is no expectation that a// members must or would be present. 
But even if it be admitted that πληροῦν has in some connec- 
tions the technical meaning “provide the court with a full 
complement” rather than merely “summon” or “convoke,”’ 
it is always used of the fourth-century jury. Aristophanes® 


t Aristophanes Wasps, 751-55. 

2 Cf. infra, p. 377. In Aristotle’s time no juror could receive his pay if he did 
not deposit his vote. 

3 Lipsius, op. cit., p. 159. 

4 Bruck, Philologus, LII, 414. Lipsius, idid., refuses to accept Bruck’s conclusion 
and quotes πληροῦν ναῦν, τριήρη, which must mean “supply the full complement of 
men.” 


5 Line 80. 6 Wasps, 305. 
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uses καθίζειν τὸ δικαστήριον in the sense of “convene” or “‘hold 
a session”; πληροῦν does not appear in this connection. 

There is a reason for this difference between the fifth- and 
the fourth-century practice. In the later period all available 
jurors assembled each court day. It was easy to select and 
allot to each court its required complement with reasonable 
assurance that the case would go before a complete panel. 
It was quite otherwise in the earlier period when a group was 
assigned to a specific court for a whole year. 

In this connection it is important to notice that in the dis- 
cussion of jury quotas for the fifth century no account is 
taken of the minor homicide courts which were manned by 
fifty-one ephetae until they were replaced by dicasts.?, Even 
a group of fifty-one men could not always be available for 
recurring court sessions throughout the year. Inevitable ab- 
sences would be sure to occur. No one seems to have offered 
any suggestions as to the manner in which temporary or 
permanent gaps in the ranks of the ephetae were filled. And 
yet it would seem quite as important to have a full quota 
in the minor homicide courts as in the heliastic courts. The 
odd number of the ephetae shows that it was deemed desir- 
able to avoid a tie vote. As the ephetae were drawn from the 
Areopagites,3 it would always have been a comparatively 
simple matter to fill up vacancies in their ranks, unless the 
absences were due to illness during the hearing of a case. 

The objections to the theory that 100 supernumeraries 
were attached to each panel of 501 to insure a full quota at 
each court session may be summarized as follows. The pas- 
sages in the Wasps of Aristophanes, relied upon to support 
the theory, lose their humor if so interpreted. They can all 
be otherwise explained in a way that brings out their full 
humor and fits them into the scheme of the comedy. The 
words πληροῦν δικαστήριον in the sense of “‘assign its full com- 
plement to a panel of dicasts’ apparently do not occur in fifth- 
century sources. Even in the later period, the evidence that 

™ Cf. infra, p. 371. There was always the possibility that a juror seized by sud- 
den illness might be obliged to leave the court before the conclusion of the case. 


2 Cf. supra, p. 234. 3 Cf. supra, p. 99. 


Ἧ 
RY 
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πληροῦν does not mean simply “convene” a jury is not wholly 
convincing. But there is no need to press this point, for there 
are strong indications that a court with less than its full 
quota could render a valid judgment just as the boulé occa- 
sionally did. The assignment of an odd number to each panel 
was intended to avoid tie votes. The law providing that a 
tie vote should be regarded as an acquittal shows that an 
even number of jurors was a possibility in a heliastic court. 
The theory that one or more jurors failed to vote is not a 
satisfactory explanation, for, if fewer than the full quota 
could render a valid judgment it makes no difference whether 
the missing votes were due to absence or failure to vote. 
And finally, the use of supernumeraries in the way proposed 
must have made it impossible to convene a court of from 
1,000 to 2,000 without at least partially disrupting the sys- 
tem. The sole advantage of this theory is that it provided 
a scheme for securing panels that would not be affected by 
the inevitable temporary or permanent reduction in the num- 
bers of the annual quota of jurors through absence from the 
city, illness, or death. But the diminution of the numbers 
available for service would cause no concern if a court could 
function without its full quota. In the fourth century it was 
the practice to assign odd numbers to each panel, e.g., 501, 

1,001, 1,501. But there is no evidence for the practice in the 
fifth century. Only even numbers are mentioned. It 1s, 

however, assumed that the practice was the same and that 
for convenience even numbers were used. In favor of this 
theory may be cited the fact that the ephetae numbered 
fifty-one. But on the whole, the model for the fifth-century 
panel is quite as likely to have been the Senate of Five 
Hundred as the ephetae. It is of interest in this connection 
that commissions of the dicasts were associated, under cer- 
tain conditions,’ with the boulé in fixing the tribute from the 
cities of the empire. There is epigraphical evidence that one 
such commission numbered 500. Similarly, after the over- 
throw of the Four Hundred, a commission of 500 dicasts 
acted with the senate as a committee to revise the laws.’ 


™ Robertson, op. cit., p. 48. 2 Cl 41266, Ct. Lipsius,op.'ci., Ὁ. 150. 
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The evidence is found in the decree of Teisamenus cited by 
Andocides.* These figures are surely exact. Round numbers 
may be expected even in the forensic orations, but not in 
official sources. These bodies are not courts in the strict 
sense of the word, but it is highly improbable that these 
bodies would number 500 each and the courts σοι. In the 
fourth century the situation was different. All who desired 
to serve appeared, and the courts needed were filled then and 
there. There was a reasonable certainty that the full quota 
would actually be present when the case was called for trial. 
In the fifth century it would be a much more difficult matter 
to secure a full complement of jurors for each case. The 
scheme worked out on the basis of the Wasps of Aristophanes 
1s, aS we have seen, so cumbersome and unfair that it has 
aroused doubts in the mind of even one who accepts it.? 
The problem of distributing 6000 jurors into panels for 
service in the different courts in the fifth century would have 
been simpler if the panel for the normal cases numbered 500 
instead of 5o1 and the courts could function with fewer than 
a full quota. The jurors could then be divided into twelve 
sections of 500 each, and a section assigned to a court for a 
year, without further concern regarding vacancies due to ab- 
sences from time to time. It is impossible to determine how 
many courts there were in the fifth century. It would seem 
that the requirements of litigation in the fifth century were 
greater than in the fourth. Making due allowance for the 
exaggerations of Aristophanes, who estimates that the entire 
number of jurors was employed for 300 days each year, one 
gets the impression that, as Strepsiades in the Clouds? sug- 
gests, courts were in session almost every day in Athens. 
The importance of overseas litigation can be seen from the 
substantial benefits which, according to Pseudo-Xenophon,! 


ἤν 

2 Hommel (0p. cit., p. 112) expresses doubts as to the working of the system with 
juries of 1,000 and 1,500, and further (p. 114) remarks on the unfairness. Lipsius is 
uncertain about the size of the panels, 500 or 600. 


3 Lines 207-8. Cf. Lipsius, op. cit., p. 168. Cf. Wasps, 661 fF. 
4 Ath. Pol, τὶ. 16-17. 
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accrued to the citizens of Athens from the presence of over- 
seas litigants in the city. Another indication of the pressure 
of litigation is the practice of holding court sessions and meet- 
ings of the ecclesia on the same day.? This practice was dis- 
continued in the fourth century.? This situation would seem 
to have required more courts than in the fourth century, 
when overseas litigation had practically ceased. 

All magistrates and official boards, whether judicial or 
executive, had the duty of presiding over the trial of cases 
that came within the sphere of their activities. Consequent- 
ly, the number of officials entitled to preside at court sessions 
was considerably in excess of the number of available panels.’ 
Panels could not be assigned for the exclusive use of each of 
the various boards and officials. The most practical and 
economical way of dealing with the needs of the situation 
would be to assign panels to officials with a heavy docket. 
In the case of those whose legal business was incidental and 
occasional, one panel could be assigned to several, to be used 
in turn as occasion demanded. Their cases would be few. 
In this way certain panels would always be under the chair- 
manship of the same officials, while the others might sit in 
the same courthouse under the chairmanship of two or more 
official boards in turn. Six courts are mentioned in fifth- 
century sources. They are the courts of the thesmothetae, 
of the Eleven, of the archon, of the Introducers (εἰσαγωγεῖς). 
Two have not been identified with any officials. One was 
τὸ καινόν, and the other 15 described as πρὸς τοῖς τειχίοις." 
Those that have been identified are perhaps the most im- 
portant courts in the city. It would be natural that Philo- 
cleon, glorying in jury service, should mention the courts that 
he deemed most important. The other courts that might 


τ Aristophanes Wasps, 594-95. Cf. Bamberg, Hermes, XIII, 506 ff. Frankel 
(op. cit., p. 11, n. 3), followed by Van Leeuwen (notes ad /oc.), thinks that the 
reference is to special assemblies only. 


2 Demosthenes xxiv. 80. 


3 Some sixteen different officials and boards entitled to preside over court ses- 
sions are listed by Lipsius (09. cit., pp. 53-120). 


BC su pray. 234. 
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be classed with these are those of the Polemarch, the king 
archon, and the Thirty, or whatever board tried the bulk 
of the civil cases as the Forty did in the next century. If it be 
supposed that panels were assigned for the exclusive use of 
six magistrates and boards, six would be left for the ten or 
a dozen other boards that had comparatively few cases in a 
year, including the minor homicide courts,’ to be distributed 
according to their requiremnts. From these supernumerary 
panels also could be recruited those large juries that were 
sometimes assigned to the court of the thesmothetae who 
tried the most important political and criminal cases. Among 
these were indictments for illegal legislation (γραφαὶ παρα- 
νόμων) and impeachments (εἰσαγγελίαι) assigned to a heliastic 
court for trial. An old law required a jury of 1,000 for im- 
peachment cases.?, This number could be increased by action 
of the ecclesia when referring the case to a court for trial. 
Pericles was tried as the result of an impeachment in the 
second year of the Peloponnesian War, by a court of 1,§00.3 
Similarly, in the case of the generals and taxiarchs denounced 
by Agoratus, shortly before the institution of the Thirty, 
provision was made by decree for a trial before a court of 
2,000.4 In 415 a γραφὴ παρανόμων was tried by a court of 
6,000. The view of Frankel’ that the case was tried by a 
“full” meeting of the assembly has not found favor. The 
extraordinary increase in the number of jurors points to ac- 
tion by the ecclesia under the influence of the fear and excite- 
ment caused by the profanation of the mysteries and the 


» Ch. supra; p. 242. 


? Pollux vill. §3: χίλιοι κατὰ μὲν τὸν Σόλωνα τὰς εἰσαγγελίας ἔκρινον. Lex. 
Cantab. εἰσαγγελία: εἰσήγγελλον, ὡς μὲν Φιλόχορος, χιλίων καθεζομένων. The law could 
not be Solonian as there were no heliastic courts at that time. Cf. Busolt-Swoboda, 


op. cit., 1155. 
3 Plutarch Pericles xxxii; cf. Lipsius, op. cit., p. 182, ἢ. 17. 
4Lysias ΧΙ]. 34. 


5 His objection (0. cit., p. 89) that, since no selected group of 6,000 could ever 
be assembled without some absentees, the reference must be to the assembly, is not 
decisive. The group was not assembled as individuals. All panels were called. Those 
who responded constituted a large tribunal consisting of twelve sections. Even if 
the total number who responded fell considerably short of 6,000, they could techni- 
cally be described as such, just as a meeting of 400 senators could be described as a 
meeting of the Senate of Five Hundred. 
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mutilation of the Hermae. An even more exceptional court 
was that made up of a// the initiated jurors to decide between 
the rival claimants for the rewards offered for the discovery 
of the perpetrators of these outrages. The thesmothetae 
presided at this διαδικασία." Similar courts made of all jurors 
who had participated in a certain campaign were drafted 
from the entire group to try military offenses.? 

A fuller record of fifth-century litigation would doubtless 
disclose more cases in which large juries sat in the court of 
the thesmothetae. This court continued to meet in the spa- 
cious quarters formerly used by the Solonian Heliaea, from 
which it took its name. One gets the impression that large 
juries were more common in the earlier period than in the 
fourth century. From Pseudo-Xenophon’s essay on the 
Athenian constitution’ it is clear that the proposal to provide 
more and smaller juries did not meet with favor because it 
“would be easy to trick the small jury and bribe them to 
give much less just decisions.”’ Grote,‘ with just apprecia- 
tion of the difficulties of Athenian democracy, emphasizes 
the value of large panels in encouraging the adherents of 
democracy and in overawing its opponents among men of 
wealth and social standing. The murder of Ephialtes shows 
the lengths to which they were willing to go. 

These varied and irregular requirements for jurors could 
have been met much more easily by distributing twelve 
panels among the officials entitled to preside at court ses- 
sions. A few could be assigned permanently to those officials 
whose duties were mainly, if not exclusively, judicial. Of the 
rest, some would serve those officials whose judicial duties 
were incidental and occasional; others would be available for 
enlarging the court of the thesmothetae by the addition of 
one or more panels.’ Such a system would be much more 


™ Andocides 1. 28. 
2 Lipsius, op. cit., p. 143; Busolt-Swoboda, op. cit., pp. 1127 and 1157. The only 


evidence for a court made up of soldiers who were present at the time when the 
military offense was committed is in the fourth century (Lysias xiv. 5). 

Silay: SOD NCR 323 7c 

5 Bruck (op. cit., p. 405) has shown that the δικαστήρια used to fill out the court 
of the thesmothetae are courts, not sections. 
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elastic and economical than the use of a | panel of 600 to fill a 
court that needed only S00. 

The political aspect of jury service must not be forgotten. 
Pericles is said to have introduced pay to increase his political 
strength among the masses; and Cleon, according to Aris- 
tophanes, was regarded by the dicasts as their patron and 
protector whom they in turn served.* The political usefulness 
of the dicasts would be seriously impaired if the service was 
not pretty evenly distributed over the whole group. That 
there was no grievance on this score may be rightly inferred 
from the failure of Bdelycleon in the Wasps to mention it. 
On the contrary, he assumes that practically all dicasts were 
in service constantly. This impression conveyed by Aris- 
tophanes finds some confirmation in Pseudo-Xenophon.? 
Among the advantages gained from having cases from over- 
seas tried at Athens was “‘the receipt of pay out of the court 
fees all the year round.” The congestion of public business 
in Athens, including litigation, is explained by the fact that 
they had more festivals and holidays than any other Greek 
state and “they have to decide more private and public law- 
suits and official scrutinies than all the rest of the world 
together.”? The service could be spread more evenly over 
the entire body of jurors by alternating panels in the busier 
courts. In this connection it may be noted that the evidence 
for the assignment of panels for regular service in specific 
courts does not exclude the possibility of two panels being 
employed alternately at intervals in one court with a heavy 
docket.‘ 

Little or no information is available as to the means used 
in the fifth century to notify jurors of court sessions. The 


«Cleon is described as κηδεμών of the jurors in Wasps, 242. In the Knights 
(255) he calls them to his aid: 
ὦ γέροντες ἡλιασταί, φράτορες τριωβόλου, 
οὗς ἔγὼ βόσκω κεκραγὼς καὶ δίκαια κἄδικα, 
παραβοηθεῖθ᾽, ὡς ὑπ᾽ ἀνδρῶν τύπτομαι ξυνωμοτῶν. 
Cf. Rogers, Wasps, pp. xvi ff. 
2 Ath. Pol.i. 16. 3 Tbid., iii. 2. 


4Hommel (02. cit., p. 111) has suggested the possibility of alternating panels. — 
Such courts as that of the thesmothetae, the Eleven, and the Thirty (Forty) must 
have handled the bulk of the litigation day by day. 
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only reference to an official notice is the mention in the Wasps 
of a σημεῖον, perhaps similar to the signal put up for meetings 
of the ecclesia.‘ It was taken down when the proceedings 
began. After that no one was admitted.? The jurors in the 
Wasps knew what cases were to be tried that day. There 
were three of them, if Aristophanes is to be taken literally: 
Laches,? an unnamed traitor from the Thracian front,4 and 
Dracontides.s It was not unusual to have several cases tried 
on the same day.® This knowledge on the part of the jurors 
must have had an official source. Perhaps they read the 
notice boards among which Philocleon delighted to wan- 
der.’ It was also possible that at each court session notices of 
the cases to come at the next sitting of the court were read. 
Apparently anyone interested in a case could appear before 
the court at the close of proceedings and urge all to be on 
hand for a particular case. This seems to be the explanation 
of the orders issued by Cleon.® 


τ Wasps, 690. Cf. Thesmophoriazousae, 277-78: 
ws TO THs ἐκκλησίας 
σημεῖον ἐν τῷ Θεσμοφορείῳ φαίνεται. 
2 Wasps, 892. 3 [bid., 240. 4 [bid., 289. 
5 [bid., 157. 6 Aristophanes Clouds, 779-80. 
7 Aristophanes Wasps, 349: 


οὕτω κιττῶ διὰ τῶν σανίδων μετὰ χοιρίνης περιελθεῖν. 
Cf. idid., 848: 

φέρε νυν, ἐνέγκω Tas σανίδας καὶ τὰς γραφάς. 
Photius, 5.0. σανίδα : τὸ λεύκωμα ὅπου αἱ δίκαι λέγονται. Scholiast on Aristophanes’ 
Wasps, 349: ἢ σανίδων φησὶ τῶν περιεχουσῶν τὰ ὀνόματα τῶν εἰσαχθησομένων εἰς τὸ 
᾿ δικαστήριον, ποῖον δεήσει πρῶτον εἰσαχθῆναι καὶ κατὰ τάξιν. 


8 Wasps, 242. Cleon is said to have issued orders for the appearance of the 
jurors betimes with a goodly supply of anger. 
χθὲς οὖν Κλέων ὁ κηδεμὼν ἡμῖν ἐφεῖτ᾽ ἐν ὥρᾳ 
ἥκειν ἔχοντας ἡμερῶν ὀργὴν τριῶν πονηρὰν 
ἐπ᾽ αὐτόν, 
Bdelycleon represents the son of Chareus, a public advocate, as entering court and 
warning the jurors to be on time for a case next day in which he was to be the 
advocate. 687 ff. 
ὅταν εἰσελθὸν μειράκιόν σοι κατάπυγον, Χαιρέου vids, 
ὧδὲ διαβάς, διακινηθεὶς τῷ σώματι καὶ τρυφερανθείς, 
ἥκειν εἴπῃ πρὼ κἀν ὥρᾳ δικάσονθ᾽, ὡς ὅστις ἂν ὑμῶν 
ὕστερος ἔλθῃ τοῦ σημείου, τὸ τριώβολον οὐ κομιεῖται" 
The meaning οἵ εἰσελθόν presents some difficulties. It should mean in the mouth of 
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Bdelycleon domum tuam ingressus, as Brunck and most editors since have taken it. 
Starkie (note on Wasps 687) thinks “1 was the business of the ξυνήγορος to summon 
the dicasts.’’ Obviously a personal summons could not be delivered to 500 jurors in 
their homes. Unquestionably Merry is right in translating “coming into court.” 
This is the meaning of εἰσελθεῖν in lines 560 and 579. It is likely that any interested 
persons appeared before the session began or possibly at the end of the day and 
made informal, as well as official, announcements to the jurors. In Antiphon vi. 21 
both Philocrates and the choregus appeared before the court of the thesmothetae. 
Philocrates said that the choregus was responsible for the death of his brother. The 
choregus answered the charge at once and on the following day (εὐθὺς τότε καὶ αὖθις 
τῇ ὑστεραίᾳ). Here the words ἀναβὰς eis τὴν ἡλιαίαν τὴν τῶν θεσμοθετῶν are used. Van 
Leeuwen, Wasps, 687, translates εἰσελθόν “intrans’ and inquires, “δες autem 
ubinam jubebantur heliastae? Ibi, opinor, 410 cum diluculo convenissent. Illuc 
igitur εἰσιέναι dicitur adolescens συνήγορος. Van Leeuwen is wrong in suggesting 
the κληρωτήριον as the place where the notice was delivered. There was no daily 
allotment of jurors as Teusch (op. cit., p. 62) has shown. Rogers offers quite a dif- 
ferent explanation which has not met with favor. He thinks that the young man 
came forward in the assembly (εἰσελθόν) and moved a resolution (εἴπῃ). 


CHAPTER VIII 
THE AREOPAGUS AND DEMOCRACY 


The sixth constitutional, or rather political, change is 
designated by Aristotle as the “supremacy of the Areop- 
agus.’ This supremacy was due to the prestige gained by 
the Areopagus for its services in the Persian wars, and lasted 
for a period of seventeen years (479-462 B.c.). In the Poli- 
tics, Aristotle describes the government of this period as 
ouvrovwrépav.' In the Constitution’ he says that the “Areop- 
agus became strong and controlled the city.”’ The rather 
vague expression διῴκει τὴν πόλιν recalls his description of 
the powers of the Areopagus in the earlier period. But when 
one seeks to discover what specific powers the Areopagus had 
or how it controlled the city, he finds only such general 
expressions as ἐπίσκοπος τῆς πολιτείας" and φύλαξ τῶν νόμων." 
After the Persian wars there was no real change in the con- 
stitution, as the words οὐδενὶ δόγματι λαβοῦσα τὴν ἡγεμονίαν 
show. Accordingly, all that Aristotle means is that the de- 
velopment of democracy was checked for a time, and con- 
servative opinions and policies began to prevail. It was only 
natural that the democratic movement initiated by Cleis- 
thenes should eventually lose momentum and slow down 
when its immediate objectives were achieved. The struggle 
with Persia absorbed the interests and efforts of the masses 
and permitted the more cautious and conservative elements 
to reassert themselves. 

As there was no change in the constitution, the Areopagus 
must have used those powers and privileges that survived 
the democratic reforms of Cleisthenes. Now it is to be ob- 


* Pol. 13044. 20. 

2 Ath. Pol. xxiii. 1: μετὰ δὲ τὰ Μηδικὰ πάλιν ἴσχυσεν. ἡ ἐν ᾿Αρείῳ πάγῳ βουλὴ 
καὶ διῴκει τὴν πόλιν, οὐδενὶ δόγματι λαβοῦσα τὴν ἡγεμονίαν ἀλλὰ διὰ τὸ γενέσθαι τῆς 
περὶ Σαλαμῖνα ναυμαχίας αἰτία. 


3 [bid., vill. 4. 
4 [bid., iv. 4. For the Areopagus in the early period, cf. supra, pp. 88 ff. 
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served that the judicial functions exercised by the assembly 
in the cases of Phrynichus and Miltiades" did not interfere 
with the judicial powers of the Areopagus. This is evident 
from the fact that the crisis in the opposition to the Areop- 
agus was precipitated by the proposal of the Areopagus to 
try Themistocles for treason (Medism). The Areopagus also 
was ready to institute proceedings against men accused of 
plotting the overthrow of the government.” But the political 
supremacy of the Areopagus was due not only to the exercise 
of judicial and other original powers that had fallen into 
abeyance in the period of democratic ascendancy but also 
to the prominent part taken in political life by the individual 
Areopagites, such as Themistocles and Aristeides. This 1s 
clear from the fact that Ephialtes’ campaign against the 
Areopagus took the form of attacks upon individual Areop- 
agites engaged in the public service. If the supremacy of 
the Areopagus be thus conceived, there is no reason for 
doubting Aristotle’s listing it as a distinct era in Athenian 
political history. 

Aristotle gives as the seventh change in the Athenian con- 
stitution the one which Ephialtes brought about by curtail- 
ne the powers of the Areopagus: ἑβδόμη δὲ ἡ μετὰ ταύτην, 

ν ᾿Αριστείδης μὲν ὑπέδειξεν, ᾿Εφιάλτης δ᾽ ἐπετέλεσεν καταλύσας 
τὸ ᾿Αρεοπαγῖτιν βουλήν. Earlier in the treatise Aristotle rep- 
resents the reforms of Ephialtes as being brought to a conclu- 
sion in the archonship of Conon, 1.e., 462-461 B.c.: 

kal πρῶτον μὲν ἀνεῖλεν πολλοὺς τῶν ᾿Αρεοπαγιτῶν, ἀγῶνας ἐπιφέρων 
περὶ τῶν διῳκημένων᾽ ἔπειτα τῆς βουλῆς ἐπὶ Κόνωνος ἄρχοντος ἅπαντα 
περιείλετο τὰ ἐπίθετα Ov ὧν ἣν ἡ τῆς πολιτείας φυλακή, καὶ τὰ μὲν τοῖς 
πεντακοσίοις τὰ δὲ τῷ δήμῳ καὶ τοῖς δικαστηρίοις ἀπέδωκεν.ὅ 
He adds that Themistocles, himself an Areopagite, had a 
share in the overthrow. In the Politics the following state- 
ment occurs: καὶ τὴν μὲν ἐν ᾿Αρείῳ πάγῳ βουλὴν ᾿Εφιάλτης ἐκό- 


1 Ch supra, pp. 197i. 2 1th. Pols xxv. 33 Ch. 1fray ps 250. 

3 Cf. Busolt-Swoboda, Staatskunde, p. 893, who describe it as a “tendenzidse 
Erfindung.” Cf. Lipsius, Das Aitische Recht, p. 34, who takes a more conservative 
view. 


4 Aly ΠΩ ΧΙ 2. ὙΠ 1. ΧΧν. a: 
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λουσε καὶ Περικλῆς. It is clear from the Constitution, however, 
that in the estimation of Aristotle the attacks of Ephialtes 
and Pericles were distinct, for he assigns the limitations made 
by Pericles in the powers of the Areopagus to a time after 
the passing of the citizenship law in 451 B.c.: καὶ yap τῶν 
᾿Αρεοπαγιτῶν ἔνια παρείλετο." Plutarch represents the two men 
as acting together: διὸ καὶ μᾶλλον ἰσχύσας ὁ Περικλῆς ἐν τῷ 
δήμῳ κατεστασίασε τὴν βουλήν, ὥστε τὴν μὲν ἀφαιρεθῆναι τὰς 
πλείστας κρίσεις δι᾿’ ᾿Εφιάλτου.)Σ Aristotle further mentions 
τοὺς τ᾽ ᾿Εφιάλτου καὶ ᾿Αρχεστράτου νόμους τοὺς περὶ τῶν ’Apeo- 
παγιτῶν., Itisclear from all of these passages that Ephialtes 
was regarded as the leader in the attack of 462 B.c., whoever 
may have been his associates. The reference to Aristeides 
means that he began a democratic movement which was 
furthered by the policy of Ephialtes. Doubtless Ephialtes 
had other influential democratic sympathizers and coad- 
jutors working with him. It may be assumed that, although 
Pericles was responsible for a separate attack in 452 B.c., 

yet he was associated with Ephialtes in the attack of 462. 
Pericles had just come into prominence by his prosecution 
of Cimon (463 B.c.). As one of the democratic leaders, 
Ephialtes would naturally attach him to himself. It is rea- 
sonable to suppose that, immediately after the death of 
Ephialtes, Pericles stepped into his place and devoted him- 
self to the execution of Ephialtes’ reforms. Pericles’ final 
attack, some ten years later than that of Ephialtes, was, as 
will be shown later, a part of his plan for gaining the support 
of the democratic party. Archestratus was evidently a sup- 
porter either of the reforms of Ephialtes in 462 or of those 
of Pericles in 452, and put forward some of the laws in his 
own name.$§ 


Sly ie peg 2 Ath. Pol. xxvii. 1. 


3 Pericles, ix. For other passages regarding the overthrow of the Areopagus, 
cf. ibid., vii; Cimon x. xv; Praec. Ger. Reip., x. 15; xv. 18; Pausanias I. 29. 15. 


4 Ath. Pol. xxxv. 2. 


5 Kenyon, ad /oc., suggests that he was a supporter of Ephialtes and that some 
of the laws appeared in his name. But Busolt (Geschichte, III, i, 270) supposes that 
Archestratus put forward the law by which Pericles deprived the Areopagus of 
power. 
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The only problem lies in the very circumstantial account 
of Aristotle, according to which Themistocles played a part 
in the reforms made by Ephialtes. Many scholars, because 
of the difficulty of reconciling the chronology of Aristotle and 
Thucydides, have rejected the testimony of Aristotle as to 
the participation of Themistocles on the ground that he could 
not possibly have been in Athens in 462 B.c., inasmuch as, 
according to the regularly accepted chronology, he had al- 
ready fled to Persia some years prior to this date. These 
scholars either delete the passage or else accept it as the 
genuine, but incorrect, statement of Aristotle. Others, eager 
to accept Aristotle's words, have attempted to explain the 
passage in various ingenious ways. For example, a new 
chronology for the entire period has been suggested, but it 
has met with little or no acceptance. Another explanation is 
that the enemies of Ephialtes spread abroad a report that he 
was merely the tool of the absent Themistocles. Still an- 
other explanation is to shorten the period of the Areopagus’ 
supremacy from seventeen to seven years. 

Ure attempts to reconcile the accounts of Aristotle and 
Thucydides by supposing that Themistocles, after his ostra- 
cism and before his departure for Persia, came back to Athens 
for a very short time in 462 B.c., helped to organize the attack 
on the council, and then fled to Persia. Thucydides did not 
know about this and hence made some mistakes in his chro- 
nology. The chief difficulty with Ure’s theory is that he fails 
to realize that the preliminary attacks on individual members 
of the Areopagus and the organization of the final attack 
must have consumed a far greater period of time than the 
few months which at most he allows Themistocles in Athens 
in 462 B.c.t It is clear from chapter xxv of the Constitution 
that the attack of Ephialtes was not confined to 462 B.c. but 
was in progress for some time prior to that date. This is the 
only way in which the phrase καίπερ ὑποφερομένη κατὰ μικρόν 
can be interpreted. Later in the chapter it is said that the 
first part of Ephialtes’. procedure consisted in attacks on 


τ Ure, “When Was Themistocles Last in Athens?” Four. of Hellenic Studies, 
XLI, 165 ff. For the literature of the subject, cf. this article, p. 166, nn. 7 and 8. 
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individual members of the senate and that afterward he took 
various functions from the body. The attacks on, and the 
gradual discrediting of, individual members of the council 
may well have extended over a period of several years. Ure 
fails to take these details of the chapter into consideration 
when he remarks that “‘the Constitution says distinctly that 
the attack did not begin till ‘about seventeen years after the 
Persian Wars.’”’ It is quite possible then that Themistocles 
was jointly responsible with Ephialtes for the attack in that 
he assisted in planning some of the attacks upon individual 
members of the Areopagus before his ostracism in 471 B.c. 
Ephialtes, however, was alone responsible for the final legis- 
lation which reduced the powers of the Areopagus. 

By the reforms of Cleisthenes the boulé, assembly, and 
courts were empowered to act in certain cases that had for- 
merly been exclusively under the control of the Areopagus. 
The Areopagus, however, continued on occasion to act in 
these cases, although its action became so rare as to amount 
practically to disuse. During its supremacy, however, suc- 
ceeding the Persian wars, it resumed practically exclusive 
control of the state. These resumed powers, doubtless both 
administrative and judicial, are the ones of which Ephialtes 
would especially desire to deprive the Areopagus. It is prob- 
able that much of Ephialtes’ work consisted in limiting either 
to the assembly or to the boulé or to a court powers which, 
under the constitution of Cleisthenes, had belonged both to 
the Areopagus and to one or other of these bodies. The only 
powers left to the Areopagus were those which never had 
been shared with any other body. The other bodies were 
firmly entrenched in their powers by laws. The fact that 
laws were passed shows that very definite powers were 1η- 
volved." 

In considering the fact that Ephialtes began his operations 
against the Areopagus by attacks on individual members, 
it is necessary to understand the character of the council at 
this time. In 487 B.c. a system was introduced by which the 
archons were selected by lot from a larger group which had 


Cf. Wilamowitz, Aristoteles und Athen, 11, 186. 
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been elected by ballot by the people. But up until 457 B.c. 
the archons continued to be chosen only from the first two 
citizen classes. The Areopagus remained, therefore, to a 
large extent an aristocratic body. In addition this aristo- 
cratic body had gained enormous prestige through its acts 
at the close of the Persian wars; and prominent members of 
the Areopagus, during the period immediately following the 
wars, played an important part in political life. For example, 
Aristeides and Themistocles, who were men of the greatest 
prominence at the time, were both members of the Areop- 
agus. It is to be expected that the council would call to 
account any men in public life whom it discovered commit- 
ting wrongful acts toward the state. On the other hand, 
prominent men of democratic sympathies would naturally 
be hostile to the aristocratic traditions of the council and 
would be glad of opportunities to attack individual members. 
This attack, on the one hand, of the aristocratic Areopagus 
upon prominent citizens and, on the other hand, of promi- 
nent citizens with more or less democratic sympathies upon 
individual Areopagites, is well illustrated by the story, as 
told by Aristotle, of Themistocles, Ephialtes, and the Areop- 
agus. 

In this revolution he [Ephialtes] was assisted by Themistocles, who 
was himself a member of the Areopagus, but was expecting to be tried 
before it on a charge of treasonable dealings with Persia. This made him 
anxious that it should be overthrown, and accordingly he warned Ephialtes 
that the Council intended to arrest him, while at the same time he informed 
the Areopagites that he would reveal to them certain persons who were 
conspiring to subvert the constitution. He then conducted the representa- 
tives delegated by the Council to the residence of Ephialtes, promising to 
show them the conspirators who assembled there, and proceeded to con- 
verse with them in an earnest manner. Ephialtes, seeing this, was seized 
with alarm and took refuge in suppliant guise at the altar. Everyone was 
astounded at the occurrence, and presently, when the Council of Five 
Hundred met, Ephialtes and Themistocles together proceeded to denounce 
the Areopagus to them. This they repeated in similar fashion in the AAs: 
sembly, until they succeeded in depriving it of its power. 

Doubtless they attacked members of the council who were 
officials for malfeasance in office. 


In his attack on the Areopagus then, Ephialtes simply 


t Ath, Pol. xxii, 53 xxvi. 2. 2 Ath. Pol. xxv. 3, Kenyon’s translation. 
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adopted the policy which members of the Areopagus were 
themselves following. He attacked individuals for irregular- 
ity in their official and political transactions (περὶ τῶν διῳκη- 
μένων). with a view to weakening the whole council by 
discrediting its prominent members. The final overthrow, 
however, and the actual curtailing of the powers of the coun- 
cil were due to a resolution of the people.? The reforms 
of Ephialtes consisted in laws which assigned to other 
bodies exclusively powers in which the Areopagus had for- 
merly had a share. 

The phrase with which Aristotle describes the powers 
which Ephialtes took away from the council is noteworthy: 
τὰ ἐπίθετα du ὧν ἦν ἡ τῆς πολιτείας φυλακή.4 It is obvious that 
Ephialtes made no attempt to deprive the council utterly of 
power, but rather only of those privileges through which it 
had general oversight of the constitution. These would be 
to a large extent administrative powers and also Judicial 
powers which were connected with the administrative and po- 
litical functions of the council.’ So it is not to be expected that 
Ephialtes would disturb the homicide functions of the body. 

According to Demosthenes, τοῦτο μόνον τὸ δικαστήριον οὐχὶ 
τύραννος, οὐκ ὀλιγαρχία, οὐ δημοκρατία τὰς φονικὰς δίκας ἀφελέσθαι 
τετόλμηκεν An anonymous biography represents Thucyd- 
ides as defending Pyrilampes before the Areopagus on a 
charge of homicide. Pericles was the prosecutor.? There 

1 [bid., xxv. 2. Cf. Bonner, Lawyers and Litigants, p. 100; for details regarding 


the official activities of Areopagites, cf. Wilamowitz, op. cit., II, 93 f.; Busolt, 
Geschichte, III, 1, 262 f. 


PATO O1EXRV 6 a 3 Cf. Wilamowitz, op. cit., 11, 188. 


4 Ath, Pol. xxv. 2. Cf. Busolt-Swoboda, op. cit., pp. 894 ff.; Wilamowitz, op. cit., 
II, 186 ff. 


5 Cf. Calhoun, Criminal Law, p. 102: “The judicial reform that took place at 
this time was first and foremost a reform of criminal law and procedure, and pre- 
eminently of the criminal law that later was administered by the thesmothetes.” 


6 xxiii. 66. For the great age and immutability of Athenian homicide laws, cf. 
Antiphon v. 14 and vi. 2. 


7 Life of Thucydides (Didot edition of Thucydides), Part II, p. 10, sec. 19. As 
the result of Pericles’ prowess, according to the writer of this life, in the prosecution 
of Pyrilampes, Pericles was elected general and became the leader of the δῆμος. 
Of course it is impossible to date this case, but it seems probable that it was some- 
time between the reforms of Ephialtes and the final reforms of Pericles. 
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is a fragment of Philochorus to the effect that Ephialtes left 
only homicide cases to the Areopagus.? Added to this evi- 
dence is the fact that the Athenians felt that the Areopagus 
held this authority in homicide cases by divine right.? An- 
other point raised by Caillemer is the fact that it 1s incon- 
ceivable that the Areopagus could have risen to a position 
of such importance again at the end of the fifth century if it 
had lost all of its functions and prerogatives sixty years be- 
fore. It would have disappeared entirely. The jurisdiction 
of the Areopagus in the γραφὴ πυρκαιᾶς 15 closely connected 
with its jurisdiction in homicide cases, because arson might 
involve the loss of life. This function was not disturbed by 
the reforms of Ephialtes. 

It is clear that the Areopagus kept certain functions in 
connection with impiety cases. Suits involving the sacred 
olives continued to be tried before the Areopagites. The 
seventh speech of Lysias deals with a case which was tried 
by the Areopagus. The court is addressed regularly as ὦ 
βουλή, and it is obvious that a preliminary investigation was 
held by a committee of the Areopagus chosen for the purpose. 
The committee reported to the council, which then tried the 
cases.4 The speech makes it quite clear that a committee 
of the Areopagus inspected the trees once a month and that 
further a special commission went to visit them once a year. 
In this connection it may be suggested that the Areopagus 
regularly made its investigations through committees and 
had done so from early times. Aristotle represents the Are- 
opagus as working in this way when Themistocles promised 
to point out to them some would-be subverters of the con- 
stitution. He took with him a committee chosen for the 

' FHG, I, 407. Cf. Plutarch’ Cimon, xv; Pericles, vii; Pausanias i. 29. 15; 
Xenophon Mem. 111. 5. 20, where Socrates describes the Areopagites as deciding 
cases most lawfully and justly. Meier-Schémann (4#t. Process, p. 143) advanced 
the theory that homicide cases were taken from the Areopagus and restored to them 
under the Thirty. Boeckh and O. Miller agreed. Grote, V, 368 n., refuted the 
theory and was followed by Philippi, Der Areopag und die Epheten, p. 265; Caillemer, 


article on the Areopagus in Daremberg-Saglio, p. 401; Lipsius, 02. cit., p. 34; and 
others. 


2 Cf. Aeschylus Eumenides, 684, and Demosthenes xxiii. 66, quoted above. 


3 Caillemer, Joc. cit. 4 Lysias vil. 7, 25. 
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purpose (τοὺς αἱρεθέντας). With this may be compared the 
ephetae. Naturally a homicide would not be removed from 
the shrine where he had taken refuge. Hence a committee 
of the Areopagus was sent out to try him at the shrine. The 
early institution of the ephetae—sometime before Draco— 
indicates that the practice of using committees was very 
early adopted by the Areopagus. It may be supposed that 
the council regularly used committees in its capacity of gen- 
eral overseer of the constitution. If any wrongdoer were re- 
ported to the council, either by one of the members or by 
someone else, it is likely that the Areopagus promptly sent 
out a committee to investigate and to make report. The 
trial, if there were any, came before the whole body. It is 
dificult to understand otherwise how such cases could be 
handled by the Areopagus. Matters which could be thus 
dealt with would include superintendence of morals and 
education, impiety, supervision of the laws.’ 

In considering | impiety cases, it seems fair to suppose that 
cases which were tried before the council in the fourth cen- 
tury were tried there continuously from the reforms of 
Ephialtes down until some subsequent change was made in 
the procedure.3 

There is no doubt that a general surveillance of religious 
matters and of public ceremonies remained for the Areop- 
agus. In one of the doubtful orations of Demosthenes‘ the 
story is told of Theogenes, the king archon, who married an 
unworthy woman, supposing her to be the daughter of 
Stephanus. He allowed her to perform the sacrifices to 
Dionysus and to administer the oath to the priestesses. On 
discovering her identity, the Areopagus proceeded to punish 
Theogenes to the full extent of its authority. The orator 
adds, however: ot yap αὐτοκράτορές εἰσιν, ws ἂν βούλωνται, 
᾿Αθηναίων τινὰ κολάσαι. The story shows, then, that the Areop- 


Ae 1, ea ἢ: 


For the division of the city among different groups of Areopagites, cf. Iso- 
crates dreop., 46. 

3 For the change in the method of handling the sacred olives, cf. 4th. Pol. |x. 
2, 3, and infra, p. 363. 

4hix. 79 ff. 
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agus did have a general oversight of ritual and a limited 
power of punishment for any abuse therein. There are other 
stories to the same effect. According to Plutarch, Euripides 
was not willing to express openly his attitude toward the 
gods because he was afraid of the Areopagus. Cicero? tells 
of a dream which came to the poet Sophocles, revealing the 
identity of a man who had stolen a sacred vessel. He referred 
the matter to the Areopagus and that court ordered the ar- 
rest of the culprit. The man confessed in the course of the 
investigation and returned the stolen property. 

It is clear from the foregoing that the Areopagus retained 
sole authority in matters involving the sacred olives and that 
it kept a general surveillance in all matters of religion and a 
limited power of punishment in such cases. It is doubtless 
true, however, that, in general, Jurisdiction in cases of ἀσέβεια 
passed to the δικαστήρια. Other speeches of Lysias involv- 
ing ἀσέβεια were delivered before heliastic courts,’ and 
Andocides’ speech On the Mysteries was delivered before a 
popular court, although, as in all cases involving impiety, 
the archon basileus brought the cases into court. It cannot 
be proved, but is merely suggested with a great degree of 
plausibility, that the change took place at the time of 
Ephialtes’ reforms, the Areopagus having formerly had com- 
plete control in cases of impiety.4 

The Council of the Areopagus, along with these other 
religious duties, had supervision of the ἱερὰ ὀργάς and other 
τεμένη, ἴῃ! association with various other boards and individ- 
uals: 

ἐπιμελεῖσθαι δὲ τῆς ἱερᾶς ὀργάδος Kal τῶν ἄλλων ἱερῶν τεμενῶν 
τῶν ᾿Αθήνησιν ἀπὸ τῆσδε τῆς ἡμέρας εἰς τὸν ἀεὶ χρόνον οὕς τε ὁ νόμος 
κελεύει περὶ ἑκάστου αὐτῶν καὶ τὴν βουλὴν τὴν ἐξ ᾿Αρείου πάγου καὶ τὸν 
στρατηγὸν τὸν ἐπὶ τὴν φυλακὴν τῆς χώρας κεχειροτονημένον καὶ τοὺς περι- 

1 De plac. philos. vii. 2; Didot, Plutarchi Scripta Moralia, I1., p. 1072. 

2 De divin. 1. 25. 3 Lysias, v and vi. 

4 Philippi (op. cit., pp. 267 f.) thinks that the reforms of Ephialtes were not 
concerned with cases involving religion. Lipsius, op. cit., p. 366, states that cases 


regarding the sacred olives were the only impiety cases which continued to come 
before the Areopagus. 
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πολάρχους Kal τοὺς δημάρχους Kal τὴν βουλὴν τὴν ἀεὶ βουλεύουσαν Kal τῶν 
ἄλλων ᾿Αθηναίων τὸμ βουλόμενον τρόπῳ ὅτῳ ἂν ἐπίστωνται." 

The Areopagus at one time had a general oversight of 
education and morals. This supervision may be illustrated 
by one particular kind of case, the γραφὴ ἀργίας. There is evi- 
dence that Draco instituted a law regarding idleness, voyos 
περὶ τῆς ἀργίας, of which Solon in turn made use and ich 
was still in effect in the fourth century.” There is also evi- 
dence that originally all γραφαὶ ἀργίας came before the Are- 
opagus.3 In the time of the orators, however, such cases no 
longer came before the Areopagus, but before heliastic 
courts,‘ for they are mentioned in a list of cases which came 
under the cognizance of the archon.’ These cases may be 
taken as typical of what happened to the Areopagus’ censor- 
ship of morals. The council would continue, as in other cases, 
to have the right which every citizen had of bringing such 
cases to the attention of the authorities, but it would no longer 
have the authority to settle them itself. The archon would 
take care of them. It may be assumed that the Areopagus 
_ acted as is described by Isocrates,° who represents the mem- 
bers as dividing the city into sections, different members 
being responsible for different sections and watching the 
lives of the citizens and making reports of unruly ones. There 
is an interesting passage in the Pseudo-Platonic 4xiochus,’ 
which gives to a commission of the Areopagus along with the 
σωφρονισταί some control over the ephebi. The relationship 
is wholly undefined, and the passage 1s very puzzling. Girard,® 
who believes that the institution of the ephebi belongs at 
least to the beginning of the fifth century, if not earlier, 


* Bulletin de correspondance hellénique, XIII, 434, Ul. 15 ff.; cf. JG, I, Supple- 
ment 1044; Dittenberger, Sylloge?, II, 789; De Sanctis, Storia della Repubblica 
Atentese, Ὁ. 423, n. 3. 


2 Tex. Cant. 5.0. ἀργίας δίκη, quoting Lysias; Diog: Laert. i. 55, quoting Lysias. 
3 Plutarch Solon, xxii; cf. Athenaeus, 168 A. 

4 Lex. Seguer. in Bekker, Anec. I. 310. 3. 

5 Cf. Lipsius, op. cit., p. 354. 6 Areop., 46. 7 367 A. 

ὃ Daremberg-Saglio, article ““Ephebi,” pp. 621 f. 
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thinks that the Areopagus lost its supervision of the ephebi 
under Ephialtes, but that after the Thirty it again had some 
undeterminable relation to them. The writer of the Zxzochus 
may have confused the earlier powers which the Areopagus 
had in this regard with the later period.’ 

The function of the Areopagus which is particularly 
stressed in the early period, that is, both in Solon’s constitu- 
tion and in the period before Solon, is the general oversight 
of the laws and the constitution: τὴν δὲ τῶν. ᾿Αρεοπαγιτῶν 
ἔταξεν ἐπὶ TO νομοφυλακεῖν, ὥσπερ ὑπῆρχεν Kal πρότερον ἐπίσκοπος 
οὖσα τῆς πολιτείας. The terms are vague and it is ἃ ques- 
tion just how definite or extensive were the powers described. 
The best explanation, in view of later activities of the 
council, seems to be that the powers represented here 
meant always simply the duty of watching the magistrates 
and insuring that their administrations should be entirely 
in accord with the laws (κατὰ τοὺς νόμους). This, then, would 
give the council at any time the right to suspend a magis- 
trate’s unlawful decision. This is brought out very clearly 
in the only acceptable portion of the so-called Draconian 
constitution: ἡ δὲ βουλὴ ἡ ἐξ ’Apelov πάγου φύλαξ ἣν τῶν νόμων, 
καὶ διετήρει τὰς ἀρχάς, ὅπως κατὰ τοὺς νόμους ἄρχωσιν. ἐξῆν δὲ 
τῷ ἀδικουμένῳ πρὸς τὴν τῶν ᾿Αρεοπαγιτῶν βουλὴν εἰσαγγέλλειν, 
ἀποφαίνοντι παρ᾽ ὃν ἀδικεῖται νόμον.) This function of the 
council, which for purposes of convenience will be here 
termed νομοφυλακία, was doubtless taken from the council 
by Ephialtes. According to Philochorus,‘ a new board, called 
νομοφύλακες, Seven in number, was Factual at he time 
when Ephialtes curtailed the powers of the Areopagus. This 
passage has been suspected for various reasons, chiefly be- 
cause the board is never elsewhere heard of until many years 
after the time of Ephialtes and because the number “‘seven”’ 

For the date of the ephebi, cf. also Lofberg, Class. Phil., XX, 330 ff., who 


believes that the institution certainly existed in the fifth ἜΣΑΝ in ἐπ. οἔ a 
later date, cf. Forbes, Greek Physical Education, p. 113. 


2 Ath. Pol. viii. 4. 3 [bid., iv. 4; cf. supra, p. 95. 
4Miuller, FHG, I, 407. Cf. Lipsius, op. cit., pp. 35-36. 
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corresponds to nothing in Athenian institutions. According 
to this view, Philochorus was really speaking of a board called 
νομοφύλακες, Which was instituted at the end of the fourth 
century; but he was wrong about the date of its institution. 
It is true that the lexicographers generally, in describing 
these officials, are reproducing the characteristics of the 
fourth-century board.2, Among the duties which, according 
to Harpocration, Philochorus attributed to the body was the 
one of compelling the magistrates to keep the laws (τοῖς 
νόμοις χρῆσθαι). Now it is known that this duty was restored 
to the Areopagus by the Thirty by the decree of Teisamenus: 
ἐπιμελείσθω ἡ βουλὴ ἡ ἐξ ’Apetov πάγου τῶν νόμων, ὅπως ἂν αἱ 
ἀρχαὶ τοῖς κειμένοις νόμοις χρῶνται.) Presumably it had been 
taken from the council at the time of Ephialtes. Philochorus 
may have been correct in asserting that the νομοφύλακες were 
instituted at the time of Ephialtes’ reforms, to take over the 
function of νομοφυλακία hitherto exercised by the Areopagus. 
On the other hand, he may merely have supposed, on the 
basis of the fourth-century νομοφύλακες, that a similar situa- 
tion existed in the interim between Ephialtes and the restora- 
tion of power to the Areopagus under the Thirty. The ques- 
tion cannot be settled. 

Keil, in his edition and interpretation of a Strassburg 
papyrus which be believed to contain some fragments of 
history of the Periclean age, argues very plausibly on the 
basis of a notice about the νομοφύλακες that they must have 
been instituted under Ephialtes and dissolved by the Thirty.‘ 
The papyrus, however, is of no value in settling the matter, 
inasmuch as it contains not fragments of a history of the 

τ Cf. Gilbert, Greek Constitutional Antiquities, p.1§5; Philippi, op. cit., pp. 185 ff., 


who thinks that the institution was connected with the reforms of Ephialtes but 
was of slight importance. For the literature of the subject cf. Busolt-Swoboda, 


Op. cit., p. 895, Nn. 1. 

2 Cf. Miiller, op. cit.; Suidas, s.v.; Pollux viii. 94; Harpocration, s.v.; Photius, 
5.0. 

3 Andocides i. 84. 

4 Anonymus Argentinensis, pp. 170 ff.; cf. Lipsius, op. cit., p. 35, and Vinogra- 
doff, Outlines of Historical Furisprudence, Vol. I, pp. 136 ff. 
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Periclean age, as Keil thought, but rather a table of contents 
prefixed to a biography of Demosthenes. Many of the emen- 
dations of Keil’s edition have been shown to be incorrect, 
and no great importance can be attached to the document." 

Illegal legislation was dealt with by means of the γραφὴ 
παρανόμων, which doubtless also was established at the 
time of Ephialtes.?, The cases of γραφὴ παρανόμων which are 
known from the fifth century yield little information either 
as to grounds of action or procedure. But it was such a 
formidable process that the Four Hundred, as one of their 
first measures, suspended it, along with certain other 1m- 
portant suits, to protect themselves in introducing any sort 
of legislation that they desired: ἔπειτα τὰς τῶν παρανόμων 
γραφὰς καὶ τὰς εἰσαγγελίας καὶ τὰς προσκλήσεις ἀνεῖλον.) If 
the γραφὴ παρανόμων had been left to the democrats as a 
weapon against the oligarchs, they would have found diffi- 
culty in legally putting any of their plans into effect. The 
surest method, then, was to abolish all processes by which 
the democrats could attack them for illegality of action. This 
is particularly well brought out by Thucydides’ description 
of the events of this time: 

Kal ἐσήνεγκαν οἱ Evyypadys ἄλλο μὲν οὐδέν, αὐτὸ δὲ τοῦτο, ἐξεῖναι 
μὲν ᾿Αθηναίων ἀνατεὶ εἰπεὶν γνώμην ἣν ἄν τις βούληται ἢν δέ τις τὸν 
εἰπόντα ἢ γὙράψηται παρανόμων ἢ ἄλλῳ τῳ τρόπῳ βλάψῃ, μεγάλας 
ζημίας ἐπέθεσαν." 

The fact that the γραφὴ παρανόμων had become such an im- 
portant process under the democracy before the time of the 
Four Hundred suggests, although it cannot be absolutely 
proved, that the institution of the process belongs to the last 
Cf. Cary, Documentary Sources of Greek History, p. 4. De Sanctis, op. cit., 


p- 439, maintains that the νομοφύλακες were not introduced by Ephialtes, but be- 
longed only to the fourth century. 


2 Cf. Busolt-Swoboda, op. cit., p. 896; Schulthess, Das attische Volksgericht, 
Ρ. 22; Frankel, Die attischen Geschworenengerichte, p. 66; Schreiner, De corpore 
iuris atheniensium, p. 18; Lipsius, op. cit., p. 36; Botsford, The Athenian Constitu- 
tion, p. 222; CAH, V, 100; Wyse in Whibley, Companion to Greek Studies, p. 357; 
Wilamowitz, op. cit., II, 193, believes that the γραφὴ παρανόμων was instituted by 
Solon. Cf. Loedgberg, 4nimadversiones de actione παρανόμων (Upsala, 1898), pp. 
63 f. 

3 Ath. Pol. xxix. 4. OVS Ὁ. 
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period of constitutional reform prior to that time, namely, the 
reforms of Ephialtes. If Ephialtes took away νομοφυλακία 
from the Areopagus and gave it to the people, it is reasonable 
that he should have devised some process by which they 
could execute their guardianship of the laws. This is true, re- 
gardless of the existence or non-existence of the νομοφύλακες 
during the fifth century. 

The earliest known instance of the use of the γραφὴ rapa- 
νόμων 18 in 415 B.c., after the mutilation of the hermae and 
the profanation of the mysteries. Speusippus proposed in 
the senate to turn over to a court certain men who were 
accused of participation in the profanation of the mysteries, 
among them Leogoras, the father of Andocides. Leogoras 
indicted Speusippus by a γραφὴ παρανόμων, and the case was 
tried before a jury of 6,000. Speusippus did not obtain even 
200 votes.' The small number of votes favorable to Speusip- 
pus indicates that the jury must have considered his act 
grossly illegal, but the ground for the γραφὴ παρανόμων is not 
known. 

In 406 B.c., after the Battle of Arginusae, the eight gen- 
erals who had participated in the encounter were deposed and 
recalled to Athens on the charge of failing to rescue the men 
from the wrecked ships. Six returned to Athens, and on ac- 
tion of the senate they were turned over to the assembly for 
trial. Their first hearing before that body was ended, before 
a decision was reached, by a plea that darkness would prevent 
the taking of a vote by show of hands. At this time the senate 
was instructed to prepare and bring a resolution before the 
assembly providing for the trial of the generals. On the mo- 
tion of Callixenus a προβούλευμα was passed and brought into 
a meeting of the assembly to the effect that, on the basis of 
the information gained at the former meeting of the assem- 
bly, all of the Athenians should vote by tribes on the guilt 
or innocence of the generals. 

Ἐπειδὴ τῶν TE κατηγορούντων κατὰ τῶν στρατηγῶν Kal ἐκείνων 
ἀπολογουμένων ἐν τῇ προτέρᾳ ἐκκλησίᾳ ἀκηκόασι, διαψηφίσασθαι ᾿Αθηναί- 
ovs ἅπαντας κατὰ φυλάς. θεῖναι δὲ εἰς τὴν φυλὴν ἑκάστην δύο ὑδρίας" 


t Andocides 1. 17. 
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ἐφ’ ἑκάστῃ δὲ TH φυλῇ κήρυκα κηρύττειν, ὅτῳ δοκοῦσι ἀδικεῖν οἱ στρατηγοὶ 
οὐκ ἀνελόμενοι τοὺς νικήσαντας ἐν τῇ ναυμαχίᾳ, εἰς τὴν προτέραν ψηφίσασθαι, 
ὅτῳ δὲ μή, εἰς τὴν ὑστέραν. 
The προβούλευμα went on to specify the extreme penalty in 
case of condemnation: ἂν δὲ δοξωσῦ; ἀδικεῖν, θανάτῳ ζημιῶσαι 
καὶ τοῖς ἕνδεκα παραδοῦναι καὶ τὰ χρήματα ΠΣ ΠΕ τὸ δ᾽ 
ἐπιδέκατον τῆς θεοῦ εἶναι. Various men in the ecclesia— 
Ἐὐρυπτόλεμός τε ὁ Πεισιάνακτος καὶ ἄλλοι Twés—at once chal- 
lenged this motion and proposed to indict Callixenus, who 
had moved the resolution, by a γραφὴ παρανόμων. Xenophon 
does not specify the grounds for this γραφὴ παρανόμων, but 
some are fairly obvious. In the first place, the boulé had 
been instructed to bring in a resolution which provided for a 
trial of the generals. This they failed to do, merely introduc- 
ing a resolution which provided that a vote should be taken 
on the basis solely of the evidence produced at the former 
assembly. The proceedings on that occasion had not con- 
stituted a real trial but had been rather in the nature of a 
preliminary investigation. There had not been sufficient 
time for the generals adequately to prepare their defense. 
Furthermore, according to the senate’s resolution, the assem- 
bly was instructed to vote on all of the generals at once. 
According to Athenian law, every man was entitled to an 
individual trial. It 1s interesting to note that the charge that 
Callixenus had introduced an illegal motion was brought by 
various members of the ecclesia, the point apparently being 
that men from all over the assembly, immediately on the 
reading of the senate’s resolution, sprang up and challenged 
it. This is doubtless the explanation of the fact that several 
people are said to have indicted Callixenus. The assembly, 
however, did not permit the blocking of the resolution, for a 
motion of Lysicles that those who had proposed the indict- 
ment should be included in the senate resolution forced the 
withdrawal of the indictment. But in many cases resolu- 
tions must have been suspended by such an indictment. 
During the democratic exile which was occasioned by the 
rule of the Thirty Tyrants, the orator Lysias was very active 


τ Hellenica 1. 7. 9 ff. 
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in the democratic cause. Immediately after the expulsion 
of the Thirty (403 B.c.) and the democratic return, it was 
proposed and carried in the assembly that citizenship should 
be conferred on Lysias. The Senate of Five Hundred had 
not yet been re-established. Therefore, there had been no 
προβούλευμα With regard to this proposition; and on this 
ground a γραφὴ παρανόμων was brought against Thrasybulus, 
who was responsible for the motion in the ecclesia.t Lack 
of a προβούλευμα would always have constituted a reason for 
the bringing of a γραφὴ παρανόμων. The whole story has been 
the object of suspicion. Jebb,? however, thinks that it can- 
not be doubted in view of the biographer’s specific reference 
to a speech of Lysias in connection with the matter. 

It has been held that the Areopagus retained its police 
oversight of building, and this may well be the case. This 
must not be taken to mean, however, that cases of infringe- 
ment of building regulations were tried before the Areopagus, 
at least after Ephialtes. The cases themselves would be 
brought before a court or before the people. For instance, 
in the Pseudo-Xenophontic Constitution of Athens, the au- 
thor, in enumerating the variety of cases which came before 
the courts, writes: δεῖ δὲ καὶ τάδε διαδικάζειν εἴ τις τὴν ναῦν 
μὴ ἐπισκευάζει ἢ κατοικοδομεῖ τι δημόσιον. As Kalinka, in his 
edition, observes on the passage, διαδικάζειν seems to be used 
here as a general word for bringing a case into court, and 
not in its older, technical sense. The writer is speaking of 
the congestion of business in the city and the difficulty of 
getting settlements. It is quite possible that the Areopagus 
originally, in addition to its general oversight of building, 
also itself tried cases of infringement of regulations, while, 
after the reforms of Ephialtes, they retained the general over- 
sight, the cases themselves now being referred to a court. 
That this was the case, in the fourth century at least, seems 
certain from a passage in a speech of Aeschines, where the 
Areopagus is represented as appearing before the people in 
accordance with a resolution which one Timarchus had in- 


™(Plut.) X Oratorum Vitae 835 ¥. 3 Cf. Philippi, op. cit., p. 268. 
2 Attic Orators, I, 149. 4 115... 
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troduced regarding the houses on the Pnyx.' Just what the 
resolution was it 1s impossible to say, but it apparently dealt 
with building improvements on the Pnyx to be carried out 
largely by the government. As in the matter of the super- 
vision of morals, so in the matter of building regulations the 
council lost its power to try cases but retained its general 
supervision. 

In the time of Solon the Areopagus was concerned to 
some extent with the δοκιμασία and εὔθυνα of magistrates.” 
It is generally believed that that body continued to exercise 
these two functions until the reforms of Ephialtes.3 Natural- 
ly Ephialtes would remove these very important powers from 
the Areopagus. The δοκιμασία of the archons was turned 
over to the boulé,* while the examination of other officials 
and the εὔθυναδ were taken care of by the courts. Hence, to 
this same period may be assigned the institution of the Board 
of Thirty Logistae, which 1s known to have been active as: 
early as 454 B.c.° This board was reduced to ten members 
in the fourth century, and they acted in conjunction with a 
jury of Sor dicasts.? 

In connection with δοκιμασία it may be suggested that the 
Areopagus, which had oversight of conduct generally, may 
very well have had charge of the δοκιμασία of boys in earlier 
times. At the time when Aristotle wrote the Constitution of 
Athens, the Senate of Five Hundred had charge of this 
δοκιμασία after the preliminary enrolment of the boys by the 
demesmen (δημόται). Aristotle's statement appears to be at 


™ Aeschines Tim., 80 ff. ΣΟΥ, Spray Ὁ. τό4. 

3 Cf. Lipsius, op. cit., p. 37: Wilamowitz, op. cit., 11, 188 ff.; Schulthess, op. cit., 
pre. 

4 Cf. Busolt-Swoboda, op. cit., p. 1045. 5 Cf. ibid., p. 895. 


6 Cf. Gilbert, op. cit., p. 225, with the inscriptional evidence there cited; cf. 
Busolt-Swoboda, of. cit., p. 1077 and § 128. 


7 Cf. Aristotle 4th. Pol. liv. 1,2; and Gilbert, op. cit. There was also a committee 
of the boulé called λογισταί, ten in number. This committee had to do with the 
monthly reports of officials and is distinct from the Board of Logistae which audited 
the annual reports. Cf. Busolt-Swoboda, op. cit., p. 1032. 

§ Ath. Pol. xlii.1. Cf. the scholiast on Wasps, 578, who refers to this passage: 
πρὸς τὸ ἔθος" ᾿Αριστοτέλης δέ φησιν ὅτι ψήφῳ οἱ ἔγγραφόμενοι δοκιμάζονται, μὴ νεώτεροι 
ιή ἐτῶν εἶεν. ἴσως δ᾽ ἂν περὶ τῶν κρινομένων παίδων εἰς τοὺς γυμνικοὺς ἀγῶνας λέγοι 
Isc. ὁ ᾿Αριστοφάνης]. οὐχ ὡς ἐν δικαστηρίῳ κρινομένων ἀλλ᾽ ὑπὸ τῶν πρεσβυτέρων. 
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variance with the picture which Aristophanes presents in the 
Wasps of the delight of the old jurors at their participation 
in the examination of boys: 


παίδων τοίνυν δοκιμαζομένων αἰδοῖα πάρεστι θεᾶσθαι. 


Many attempts have been made to harmonize the two pas- 
sages. Aristotle, in the passage cited, says that, in case the 
demesmen rejected a boy on the ground that he was not of 
free citizen birth, an appeal to a dicastery was permitted. 
It has been suggested that Aristophanes was referring to such 
appeals.? Sandys suggests also that, although Aristotle does 
not mention it, such appeals were allowed in cases where a 
boy was rejected because he was not of the proper age.3 
Lipsius‘ thinks that the δοκιμασία mentioned in Aristophanes 
was an examination of orphans as to puberty, preceding their 
‘registration in a deme. 

There is no evidence that in early times the members of 
the Areopagus were themselves subject to an εὔθυνα. In later 
times, however, there is evidence that they were.’ However, 
it is impossible to say how often it occurred, that is, whether 
they would have to pass an εὔθυνα after they were once ad- 
mitted to the council, or were subject to εὔθυνα once a year 
thereafter or as a group had to undergo an εὔθυνα after the 
completion of some special commission. 

In connection with these questions it has been suggested® 
that the final authority which the Areopagus had had under 
Solon was taken away and its decisions made subject to ap- 
peal. Dugit makes even its decisions in homicide cases hence- 


™Line 578. Cf. Starkie’s note on the line. 
2 Cf. Sandys on Aristotle, ad /oc. 
3 Cf. Zielinski, Philologus, LX, 11. 


4 Op. cit., p. 284. Lipsius bases his opinion on a passage of the Pseudo-Xeno- 
phontic Constitution of Athens iii. 4, which Kirchhoff had already connected with the 
Aristophanic passage, Uber die Schrift vom Staat der Athener, p. 23. Cf. Lex. Seguer., 
P- 235, 13, where a δοκιμασία of orphans is mentioned with a view to their proving 
their ability to manage their property themselves: δοκιμάζονται δὲ καὶ οἱ ἐφ᾽ ἡλικίας 
ὀρφανοὶ εἰ δύνανται τὰ πατρῷα παρὰ τῶν ἐπιτρόπων παραλαμβάνειν. Lipsius assumes 
a different arrangement of the δοκιμασία in the fifth and fourth centuries. 


5 Lipsius, op. cit., p. 288. 
6 Dugit, Etude sur P Aréopage athénien, p. 147. 
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forth subject to appeal, but this is extremely unlikely on 
religious and conservative grounds. 

After Cimon’s return from exile (457 B.c.), he attempted 
to undo Ephialtes’ work of depriving the Areopagus of power, 
but without avail.t And in 451-450 B.c. Pericles, in pur- 
suance of his policy of pleasing the people, further stripped 
the council of power.? Ephialtes had left very little to the 
Areopagus except its jurisdiction in homicide cases. It is 
natural, therefore, in seeking to discover the changes made 
by Pericles in the Areopagus, to connect them with the homi- 
cide functions of the body. Although Ephialtes had curtailed 
the Areopagus in practically all of its other activities, he 
evidently left the homicide courts intact. When, then, sub- 
sequently, Pericles τῶν ᾿Δρεοπαγιτῶν ἔνια παρείλετο," about the 
only change which he could have made was to substitute 
dicasts for the commissions of the Areopagus which sat in 
the ephetic courts. An adequate motive for such a change 1s 
to be found in his inauguration of pay for dicasts as a bid for 
popular favor in his contest with the wealthy Cimon. It is 
only natural that he should increase the amount disbursed 
by the state by extending the jurisdiction of the dicasts.4 
Aristotle’s failure to mention at this point the transfer of 
the three homicide courts to heliastic jurors is easily ex- 
plained. The ephetae are Areopagites. Hence the transfer 
would be included in the diminution of the powers of the 
Areopagus. The general tendency of Athenian constitution- 
al development from the time of Solon was to throw more 
and more power into the hands of the heliastic courts. The 
substitution of dicasts for ephetae is a natural and important 
step in this development. 

The prevailing view, however, 1s that in the ephetic courts 
δικασταί were not substituted for the ἐφέται until shortly 


™ Plutarch Cimon, xv. 2 Aristotle Ath. Pol. xxvii. 1. 
3 Aristotle, idid.; cf. Plutarch Pericles, ix. 


4 Rauchenstein (Philologus, X, 603) says that Pericles limited the powers of 
the ephetae at this time to deciding whether a case was premeditated or unpre- 
meditated homicide. Cf. Lipsius, op. cit., p. 26, n. 83; cf. Wyse, in Whibley, op. cit., 
p- 391: “Whether this ancient institution [the ephetae] survived at all under the 
developed democracy is doubtful.” 


THE AREOPAGUS AND DEMOCRACY a7 1 


after the revision of Draco’s laws in 409-408 B.c. It is cer- 
tain that the change had been made at the date of Isocrates’ 
oration against Callimachus, which was delivered in 402 or 
399. In this speech 500 dicasts are mentioned as sitting at 
the Palladium.t An oration of Demosthenes delivered about 
the middle of the fourth century represents 500 dicasts as 
trying a case in the Palladium.? The first speech of Lysias, 
which in all probability belongs to the period after the over- 
throw of the Thirty, was delivered before the Delphinium, 
where the court must have consisted of dicasts.3 In the first 
place the members of the court are addressed as ὦ ᾿Αθηναῖοι," 
which is by no means a probable form of address for a court 
composed of a small section of the Areopagus, but which 
suits admirably a popular jury. Furthermore, the orator 
speaks to the jurors as if they were a large, representative 
body of the Athenian people. For example, he tells them 
that their vote is the most powerful in the city: πάντων τῶν 
ἐν τῇ πόλει κυριωτάτη. Although regular heliastic juries sat 
in the courts of the Palladium and Delphinium, there are 
indications that the name “‘ephetae”’ for the jurors in these 
courts survived. Demosthenes, in a speech delivered in 352 
B.C., describes these jurors as é¢érau.® Aristotle also, in a dis- 
cussion of the Athenian homicide courts of his own time, rep- 
resents ephetae as sitting in the Palladium, Delphinium, and 


™xviil. 52. 54. Blass dates this speech in 399; Jebb in 402. For the number of 
jurors, cf. Lipsius, op. cit., p. 158, n. 76. Drerup reads πεντακοσίων in his edition 
instead of the traditional ἑπτακοσίων, which is now regarded as incorrect. 


21x10, 


3 For the date cf. Thalheim, Lysias, p. xxxvi. Sandys, Aristotle's Constitution 
of Athens, p. 230, says there is “nothing to show whether it was delivered before 
δικασταί (Schomann, Scheibe, Frohberger, Blass, Philippi) or before ἐφέται (Forch- 
hammer and others) in the court of the Delphinium.” 


47 γ8145 i. 6, 7. Elsewhere the jurors are addressed as ὦ ἄνδρες. In extant 
forensic speeches the Areopagus is regularly addressed as ὦ βουλή. The regular form 
of address to the heliastic jurors is ὦ ἄνδρες δικασταί, varied by ὦ ἄνδρες and ὦ 
᾿Αθηναῖοι. Nowhere do we find ὦ ἐφέται used in addressing a jury. 


ἢ RG Oh 304 34, 
6 xxiii. 38. For the retention of the name, cf. Keil, Die Solonische Verfassung, 


p. 107. Religious conservatism accounts sufficiently for the retention. Cf. Suidas 
and Photius, s.v. ἐφέται : ἐκαλεῖτο δ᾽ αὐτῶν τὰ δικαστήρια, ᾿Εφετῶν. 
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Phreatto.t. The lexicographers, drawing their information 
from Demosthenes and Aristotle, continue to use the term 
ἐφέται.. There was no need to change the name simply be- 
cause the men were differently recruited. 

These passages show conclusively that the substitution 
had been made by the beginning of the fourth century. The 
majority of modern scholars base their conclusion that the 
change had occurred only shortly before this time on the argu- 
ment that the word ἐφέται would not have been used in the 
redaction of Draco’s homicide laws (409-408 B.c.) if heliastic 
jurors had sat in the ephetic courts at that time. This argu- 
ment, however, is of no significance in view of the fact men- 
tioned above that in the time of Demosthenes and Aristotle, 
for which there is indisputable evidence that heliastic Jurors 
sat in the minor homicide courts, the name ἐφέται still sur- 
vived in official documents.4 In the inscription, which has 
been largely restored from the laws interpolated in speeches 
of Demosthenes, the ephetae are mentioned in four passages. 
Αε τε beginning there is the following provision in connec- 
tion with the procedure in a trial for unpremeditated homi- 
cide: καὶ ἐὰμ [μ᾽] ἐκ [π]ρονο[ἰα]ς [κ]τ[ένει τίς τινα, φεύγεν, δ]ικάζεν 

t Ath. Pol. \vit. 4: οἱ λαχόντες ταῦτα ἐφέται. The word ἐφέται here is a restora- 
tion, but it seems to be the only possible one, for Harpocration derived his statement 
about the ephetae from Aristotle, and this is the only passage where the word can 


have occurred. Kenyon in his latest edition reads ἐφέται. The latest Teubner text 
makes no restoration at this point. 


2 Cf. Harpocration, Photius, Suidas, s.v., Pollux viii. 125, scholiast on Aeschines 
τ. 87. Miller, article “Ephetai” in Pauly-Wissowa, explains the statement of 
Pollux, κατὰ μικρὸν δὲ κατεγελάσθη τὸ τῶν ἐφετῶν δικαστήριον, as referring to the 
gradual loss of prestige on the part of the ephetic courts before discasts were sub- 
stituted for the ephetae. Sandys, on Aristotle 4th. Pol. vii. 4, says that the ephetae 
perhaps retained their jurisdiction in a formal sense, acting as a sort of presiding 
committee while the actual voting was in the hands of the dicasts. It may be sug- 
gested that the Athenians made a jest of the legal fiction involved in calling dicasts 
“ephetae” and that the reference is to a time when even the official designation of 
“ephetae” was dropped and the jurors were known only as “dicasts.”” 


3 Lipsius, op. cit., p. 40; Keil, “Griechische Staatsaltertiimer,” in Gercke- 
Norden, LEinleitung in die Altertumswissenschaft, 111, 350; Lécrivain, article 
“Ephetai” in Daremberg-Saglio; Miller, op. cit.; Philippi, op. cit., pp. 318 ff. 

4It is interesting to note that the same scholars who use this argument admit 
that the name ephetae continued to be used in the fourth century. Cf. Miller, op. cit. 
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δὲ τὸς βασιλέας αἰτ[ι]6[ν] φόΪ[νο] ὃ [ἐάν τις αἰτιᾶται héds βουΪλεύσαντα, 
τὸς δὲ] ἐφέτας διαγν[δναι. Later in the code the expression 
τοὺς ἐφέτας διαγνῶναι occurs again in a passage regarding 
the procedure to be followed in dealing with a person who 
has killed an exiled murderer while he is observing the 
requirements of his interdict; and again in a provision 
about justifiable homicide.? Elsewhere in the inscription, 
however, in a provision regarding the granting of αἴδεσις to 
an exiled murderer when there are no relatives of his victim 
living, the following sentence occurs: ἐὰν δὲ τούτον ped’ Πὲς 
ἐι, κτένει δὲ dxolv], γ[ν]οσίι δ]ὲ hlov πεν]τ[έκοντα καὶ hés hoe 
ἐφέται ἄκοντα κτέναι, ἐσέσθ]ο]ν δέκα hor φράτερες ἐὰν ἐθέλοσιν. 
τοῦτος δ]ὲ [hole πεντέκοϊν It[a καὶ] Πὲς ἀρ[ι]σ [τίνδεν Παιρέσθον.} It 
is noteworthy that in this case alone in the code the num- 
ber of the ephetae is specified. The distinct reference here 
to fifty-one ephetae occurring between two sections where 
they are called ephetae only must have some significance.‘ 
The passage in which the number occurs deals, not with the 
actual homicide trial, but with a subsequent action. A mur- 
derer, after serving a term of exile, might be granted αἴδεσις 
by the relatives of his victim. But if there were no relatives, 
he might still obtain αἴδεσις. If a body of fifty-one ephetae, 
on reviewing the original trial, confirmed the judgment that 
the act was unpremeditated, then ten phratry members 
chosen by this body might grant the exile permission to re- 
turn. In the homicide trial itself, however, the inscription 

‘Lines 11 ff. For interpretation of the various provisions of the code, cf. supra, 
pp. 110 ff. 

ἘΠΕ ΠῚ 20.3139 ΠΣ 3 Lines 16 ff. 


4It is noteworthy that this is the case also with the laws inserted in Demos- 
thenes (xxiii. 37; xlill. 57; etc.) from which the restoration of the code was largely 
made. Demosthenes xliii. 57, from which the present restoration was made, reads 
ἢ οἱ ἐφέται, but the word ἤ is probably a misinterpreted rough breathing. Or it may 
be regarded as an explanatory ἤ (‘‘that is to say’). Cf. Hicks and Hill, Greek 
Historical Inscriptions, No. 78, \. 14, and supra, p. 112. 


5 It is to be observed that γνῶσι is here used of the ephetae, while in the three 
other passages διαγιγνώσκειν is used of their decision in an actual trial. Evidently 
the lawgiver, in the case of αἴδεσις, attempted to differentiate the function of the 
fifty-one ephetae. The fifty-one here act like a modern board of pardons which 
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makes no mention of the number of ephetae who were to 
act. The explanation is then simple. The situation affords 
an excellent example of the tendency of Athenian institu- 
tions to persist generation after generation in more or less 
modified form. The original ephetic courts were composed 
of fifty-one men chosen as commissions of the Areopagus.* 
At some time, however, prior to the redaction of Draco’s 
laws in 409-408 B.c., heliastic jurors were substituted for 
ephetae in these courts. In only one particular phase of 
homicide cases, the granting of αἴδεσις to murderers in exile, 
did a body of fifty-one ephetae continue to function.” It ap- 
pears, then, that the Athenians of 409-408 made a real revi- 
sion of the Draconian code and did not blindly continue to 
speak of fifty-one ephetae when large panels of dicasts actual- 
ly sat in these courts. 

This view of the composition of the ephetic courts at the 
time of the revision of Draco’s laws is consistent with the 
other passages in which the term occurs. A passage which has 
usually been considered of equal weight with the Draconian 
code in proving a late introduction of heliastic Jurors into 
the ephetic courts is the amnesty law which was passed after 
the battle of Aegospotami in 405.3 But here again the phrase 
τῶν ἐφετῶν may be explained as a survival. It is a concise 
way of referring to the courts of the Palladium, the Del- 


reviews a case and makes a recommendation to the chief executive of the state. 
The term γνῶσι may very well express this action. Cf. Kennedy’s translation of 
Demosthenes, where γνῶσι is rendered “‘shall declare” and διαγιγνώσκειν “decide.” 
Sandys’ view, quoted supra, p. 272, n. 2, would also explain the number in this case. 


1 Supra, pp. 99 ff. 

2 The function of the ephetae is in this case primarily religious, 1.e., the granting 
of αἴδεσις. There is no objection to assuming that in this particular instance the 
ephetae continued to be drawn from the Areopagus. 


3 Andocides I. 78: πλὴν ὁπόσα ἐν στήλαις γέγραπται τῶν μὴ ἐνθάδε μεινάντων, 
ἢ ἐξ ᾿Αρείου πάγου ἢ τῶν ἐφετῶν ἢ ἐκ πρυτανείου ἐδικάσθη ὑπὸ τῶν βασιλέων, ἢ ἐπὶ φόνῳ 
τίς ἐστι φυγὴ ἢ θάνατος κατεγνώσθη ἢ σφαγεῦσιν ἢ τυράννοις. For the text here given, 
cf. supra, p. 105. Lipsius, op. cit., p. 40, uses this law to prove that the change came 
during the archonship of Eucleides. The MS reads ἢ Δελφινίου after πρυτανείου: 
and Keil (Die Solonische Verfassung, p. 111) has accepted this as proof that the 
Delphinium was already manned by heliastic jurors. But as has been shown, supra, 
p. 105, the phrase is merely a gloss. 
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phinium, and in Phreatto, now manned by heliastic jurors. 

Confirmation of the view that the reorganization of the 
ephetic courts had been made prior to 409-408 is afforded 
by a speech of Antiphon. The Choreutes at least was de- 
livered before the Palladium." In this speech there are two 
forms of address to the jury: ὦ ἄνδρες δικασταί" and ὦ ἄνδρες. 
It is quite improbable that such a form of address as ὦ ἄνδρες 
δικασταί would have been used of any except heliastic jurors.‘ 
There is some doubt whether the first oration was delivered 
before the Areopagus or the Palladium.’ The forms of ad- 
dress ὦ ἄνδρες and ὦ δικάζοντες might, with propriety, have 
been used in any court. But the words τούτου ye ἕνεκα καὶ 
δικασταὶ ἔγένεσθε καὶ éxAnOnre® do not describe the Areopagites, 
who became judges, not by choice or selection, but automati- 
cally, because they were ex-archons with a good official rec- 
ord. The description is, however, well suited to describe a 
panel which officially retained the name ἐφέται, though its 
members were recruited from the ranks of the δικασταί. 
These speeches, delivered prior to 411 B.c., afford the earliest 
evidence for heliastic jurors in the ephetic courts. The man- 
ning of the heliastic courts by δικασταί belongs to some con- 
stitutional reform prior to this date. It is most natural to 
connect it with the reform of the Areopagus and especially 
with the final measures of Pericles.’ 

τ Lipsius, op. cit., p. 918, n. 66; Blass, Attische Beredsamkeit, 1,195. Blass (114... 


I, 187-88) contends that the Stepmother case also was tried before the Palladium, 
but Lipsius (op. cit., p. 126) assigns it to the Areopagus. 


ge SVU 7 10) 20,.eCC. 


4 Cf. Blass, op. cit., p. 195, who asserts that the Choreutes trial took place in 
the Palladium before heliastic jurors. 


5 For the arguments pro and con, cf. Lipsius, op. cit., p. 124, n. 10; p. 126, 
n. 16; Blass, op. cit., 1, 187 f.; and Gernet, Antiphon (Budé edition), introduction 
to the first oration. 

6 Antiphon i. 23. 

7Gernet (review of Gertrude Smith, “The Dicasts in the Ephetic Courts,” 
Class. Phil., XX, 353 ff., in Rev. des études grecques, XX XIX, 464) regards as at- 
tractive, but not convincing, the theory that the substitution of heliastic jurors for 
ephetae belongs to the reforms of Pericles. He questions the evidence cited to show 
that the designation ἐφέται survived down into the fourth century long after the 
minor homicide courts were manned by δικασταί. He objects to the citation of 
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Despite the Areopagus’ loss of power occasioned by the 
reforms of Ephialtes and Pericles, the body never lost its 
remarkable prestige, and never seems to have become a really 
unimportant council. This is proved by the numerous cases 
in which it suddenly exhibited its power again. On more 
than one occasion the people entrusted it with a special task 
or commission of inquiry. Examples of this are as follows: 

In the alarm resulting from the disaster at Aegospotam1 
the Areopagus was engaged in finding some means of safety 
for the state: πραττούσης μὲν τῆς ἐν ᾿Αρείῳ πάγῳ βουλῆς σωτήρια. ἷ 
This is reminiscent of the prominence acquired by the coun- 
cil immediately after the Persian wars; but its influence and 
powers can hardly have been so extensive as at that time, 
when, if our authorities are to be believed,? they amounted 
virtually to a dictatorship. The powers of the council after 
Aegospotami are comparable to the extraordinary powers 
which it assumed after the Battle of Chaeronea.3 But Just 
what its powers included at this time it is difficult to say. 
It joined the opposition to Theramenes’ request for unlimited 
power‘ and must have been chiefly concerned with attempt- 
ing to keep the democracy on the old basis and fortified against 
a recurrence of the events of 411 B.c. This authority was 
probably vested in the Areopagus as a special commission. 
It is only natural that at a period of disturbance and disaster 
the state should look for assistance to the council which had 
always had prestige and had always proved itself both help- 
ful and trustworthy. The Areopagus by this time must very 
largely have lost its highly aristocratic character, and was 
hardly to be feared on that account. It was recognized as a 
body which upheld the democracy and gave fair judgments. 


Demosthenes’ use of “ephetae” (xxiii, 38) because he is virtually quoting from a 
section of the Draconian code. But the very fact that the word was still in the code 
in the time of Demosthenes proves the contention that the word continued to be 
used after the courts were manned by dicasts. The differentiation between “ephe- 
tae,” and “si ephetae”’ in the code, as has been pointed out above, shows that the 
change had already been sufficiently recognized in the revision of 409-408. 


tLysias xii. 69. Cf. Frohberger, ad Joc. 
Aristotle 4th. Pol. xxiii. 1. Cf. supra, p. 261. 
3 Cf. infra, Ὁ. 365. 4Lysias xil. 69. Cf. Philippi, op. cit. p. 184. 


THE AREOPAGUS AND DEMOCRACY 277 


Such instances as this render it probable that there were 
many occasions on which the council was intrusted with 
some particular task, and that during a specified period it 
might have considerable power, although its regular duties 
had been so much curtailed by the reforms of Ephialtes and 
Pericles.’ 

When the Thirty had become established in power, one 
of their first measures was to remove from the Areopagus 
the laws of Ephialtes regarding the council. This amounted 
virtually to a repeal of these laws and would mean that the 
prerogatives were restored to the Areopagus of which it had 
been deprived by Ephialtes. This was in pursuance of the 
policy which the Thirty adopted at first of ruling according 
to the ancient constitution.? Their purpose evidently was to 
curry favor with the people by destroying some of the abuses 
of the very extreme democracy. The Thirty were anxious 
to weaken the popular courts. Hence it is natural that they 
should assign to the Areopagus in its character of φύλαξ τῆς 
πολιτείας Some of the most fruitful sources of litigation, e.g., 
δοκιμασία, εὔθυνα, Ὑραφὴ παρανόμων.Σ In addition the Areop- 
agites may have recovered for this period the right to sit as 
ἐφέται in the minor homicide courts, although it 1s difficult 
to say whether the Areopagus functioned at all as a homicide 
court after the reign of terror began. But it probably was 
not suspended. 

The restored democracy, after the Thirty, gave the Areop- 
agus oversight of the laws by the decree of Teisamenus: 
ἐπιμελείσθω ἡ βουλὴ ἡ ἐξ ᾿Αρείου πάγου τῶν νόμων, ὅπως ἂν αἱ 
ἀρχαὶ τοῖς κειμένοις νόμοις χρῶνται. Caillemer contends that it 
is not likely that such power should be restored to an essential- 
ly aristocratic body. This fact, together with the absence of 

™ The amnesty law of this period (Andocides 1. 78), which is practically a re- 


statement of the Solonian law, mentions the Areopagus’ jurisdiction in homicide 
cases and in cases of attacks on the government. Cf. supra, pp. 104 ff. 


2 Aristotle, op. cit., xxxv. 2 (cf. Sandys, ad ἰος.). 

SCL aNd, δὰ 331. 

4 For a detailed discussion of the position of the Areopagus under the Thirty, 
cf. infra, pp. 328 ff. 


5 Andocides i. 84. 
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any reference to such authority in fourth-century history, 
has led him to question the authenticity of the decree. His 
objection does not, however, seem wholly tenable. The 
Areopagus assumed considerable importance again appar- 
ently at the end of the fifth century, and it is not strange 
that its ancient prerogative of νομοφυλακία should be in some 
measure restored to it. It is interesting to see how this body, 
whose reliability and justness were constantly recognized, 
was used both by the oligarchs and by the restored democ- 
racy. 


1 Op. cit., p. 402; cf. Thalheim in Pauly-Wissowa, II. 631. 


2 ΒῸΓ the prestige and activities of the Areopagus in the fourth century, cf. 
infra, pp. 362 ff. 


es 


CHAPTER ΙΧ 
JUDICIAL FUNCTIONS OF THE MAGISTRATES 


The organization of the heliastic courts as primary tribu- 
nals reduced very materially the judicial functions of the 
magistrates. In common with purely administrative officials 
they retained the right to impose a small fine upon anyone 
who interfered with the performance of their administrative 
or judicial functions by disobedience or opposition. In the 
case of the Aieropoioi, and the proedroi of the boulé, 50 drach- 
mas are mentioned as the limit (τὸ τέλος) of this summary 
fine (ἐπιβολή). It could scarcely have been less for the 
others. In the case of the demarchs these fines had to be 
confirmed by the judgment of a court.? This circumstance 
and the statement of a client of Lysias have led some to con- 
clude that this was true of all officials. But it is distinctly 
said that 1n the case of the archon court action was necessary 
only if the fine exceeded the legal limit. There is some doubt 
as to whether the person who was fined within the legal limit 
had the right of appeal. The leading case on the question 
is the speech for the soldier Polyaenus‘ attributed to Lysias. 
He had been fined by the generals summarily for slander. 
For some reason he failed to pay the fine, and the present 
suit resulted. The defendant seems to rest his case primarily 
upon the allegation that the treasurers remitted the fine. The 
responsibility, if any, was theirs.’ But he reverts to the origi- 

™Lipsius, Das Attische Recht, p. 54, n. 3; Thalheim in Pauly-Wissowa, 5.v. 
ἐπιβολή. 


2 CIA, τι. $730: ἐψηφίσθαι Πειραιεῦσιν ἐάν τίς τι τούτων παρὰ ταῦτα ποιῇ, ἐπιβολὴν 
ἐπιβαλόντα τὸν δήμαρχον εἰσάγειν εἰς τὸ δικαστήριον χρώμενον τοῖς νόμοις οἱ κεῖνται 
περὶ τούτων. 


3 Demosthenes xlili. 75: ἐὰν δέ τις ὑβρίζῃ ἢ ποιῇ τι παράνομον κύριος ἔστω (ὁ ἄρχων) 
ἐπιβάλλειν κατὰ τὸ τέλος. ἐὰν δὲ μείζονος ζημίας δοκῇ ἄξιος εἶναι προσκαλεσάμενος 
πρόπεμπτα καὶ τίμημα ἐπιγραψάμενος ὅτι ἂν δοκῇ αὐτῷ εἰσαγαγέτω εἰς τὴν ἡλιαίαν. 

4 ix, 

5 [bid., 7. That the treasurers had no authority to remit the fine is clear. 
They did it at their own risk: τὸν παρ᾽ ὑμῶν κίνδυνον ὑποστάντες ἄκυρον τὴν ζημίαν 
ἔκριναν. 
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nal cause of the fine. The law of Solon forbade slander of an 
official in a public office. Polyaenus’ remarks, however, 
were made not in a public office but in a bank, and were re- 
ported to the generals who fined him but made no attempt 
to collect the fine; neither did they take steps to make it 
legal by vote of a court." 
Polyaenus did not appeal the case. This is certain.? But 
he clearly implies that the generals were under some obliga- 
tion to bring the matter into court.3 There is no claim that 
the fine was beyond the competence of the generals and need- 
ed to be confirmed by a heliastic court. It has been suggested 
that, when a person fined by a magistrate refused to pay, 
the magistrate must take the case into court.’ In effect this 
would constitute an appeal, though the initiative lay with 
the magistrate. This suggestion has met with general ap- 
proval, and an attempt has been made to find further support 
for it in a passage of Aristophanes which is as follows: 
ΒΡ: Well, but if these are really your delights, 
Yet why go There [i.e. to court]? Why not remain at home 
And sit and judge among your household here? 

Pu: Folly! Judge what? 

ΒΡ: The same as There you do. 
Suppose you catch your housemaid on the sly 


Opening the door: fine her for that, one drachma. 
That’s what you did at every sitting There.‘ 


‘[bid., 6: ἐπιβαλόντες δὲ τὸ ἀργύριον πράξασθαι μὲν οὐκ ἐπεχείρησαν. 7014... 
11: οὔτε γὰρ εὐθύνας ὑπέσχον οὔτε εἰς δικαστήριον εἰσελθόντες τὰ πραχθέντα κύρια 
κατέστησαν. ᾿ 

2 Siegfried, De multa quae ἐπιβολή dicitur, p. 50; Pabst, De oratione Lysiaca 
“Pro milite,” p. 14. 


3 Compare passages quoted in note 1 above. 


4 Lipsius, op. cit., pp. 53-54. Siegfried (op. cit., p. 51) believes there was no 
appeal. Thalheim (op. cit.), contrary to general opinion, is inclined to agree with 
him, but for different reasons. The words ἐξ ἐπιβολῆς εἰσαχθεὶς εἰς τὸ δικαστήριον 
in Lysias vi. 21 may refer to an attempt of the magistrate to collect a fine within his 
official competence. Siegfried (op. cit., p. 53) thinks the reference is to a fine beyond 
the magistrate’s competence. The point 1s arguable. 


5 Wasps, 764 ff. Roger’s translation. 
᾿ ) S 3 \ a t na 
BA. ov ὃ οὖν, ἐπειδὴ τοῦτο κεχάρηκας ποιῶν 
ἐκεῖσε μὲν μηκέτι βάδιζ᾽, ἀλλ᾽ ἐνθάδε 
αὐτοῦ μένων δίκαζε τοῖσιν οἰκέταις, 
[Footnote continued on following page] 
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Here the heliastic jury in the person of Philocleon is to vote 
on the question of a fine on the housemaid. The word ἐπιβολή 
is regarded as being used in its technical sense of the summary 
fine of a magistrate. Someone in authority over the servants, 
or, better still, Bdelycleon, who represents in his own person 
the thesmothetae who preside at the trial, has exercised his 
magisterial authority and inflicted a trivial fine upon her. 
She in turn appeals and the court is to confirm it. On the 
basis of a single word, ἐπιβολή, the audience is supposed to 
imagine all this and then to laugh. At what? Siegfried’ be- 
lieves that the joke lies in the fact that so small an ἐπιβολή 
could not be appealed. This explanation does not fit in with 
the statements to the effect that in inflicting this ἐπιβολή he 
will be doing just what he did from time to time in court. 


, \ 9 a Leelee Dad Wer 2 
πάντως δὲ KAKEL ταῦτ᾽ ἔδρας ἑκάστοτε. 


Surely appeals from magistrates’ fines were not typical court 
cases. Furthermore, the matter thus conceived is much too 
complicated for even an Athenian audience to catch in pass- 
ing. A simpler interpretation is offered by the scholiast. 
ἐπιβολή is used like ζημία in the sense of “fine” imposed by a 
court. Starkie accounts for the choice of the word by point- 
ing out that it may be used in sensu obscoeno.4 This is quite 
in the Aristophanic manner. Apparently whenever a woman 
appears or is mentioned, a double entente was expected. 

But even if there was no provision for appeal from a mag- 
istrate’s fine, the person who felt that he was wrongfully 
fined by a magistrate still had a remedy in the εὔθυνα, where 
he could call attention to the arbitrary conduct of the magis- 
trate and eventually bring the matter before a heliastic court. 
A favorable verdict would result in a remission of the fine. 


PI, περὶ τοῦ; τί ληρεῖς; BA. ταῦθ᾽, ἅπερ exe? πράττεται 
ὅτι τὴν θύραν ἀνέῳξεν ἡ σηκὶς λάθρᾳ, 
ταύτης ἐπιβολὴν ψηφιεῖ μίαν μόνην, 
πάντως δὲ κἀκεῖ ταῦτ᾽ ἔδρας ἑκάστοτε. 
τ)». Cth ps 1: 2 Wasps, 770. 
3 Scholiast on Wasps, 769. 


4 Wasps of Aristophanes, note on line 769. Van Leeuwen takes the same point 
of view and cites Acharnians, 275, and Birds, 1215. 


282 THE ADMINISTRATION OF JUSTICE 


It was apparently to escape this possibility of attack that 
the generals in Lysias’ ninth oration failed to enter the fine 
imposed on the soldier in the accounts which they submitted 
to the auditors. Refusal to pay the fine would in the end 
have the same effect as an appeal. 

A remnant of the ancient right of magistrates to pass 
final judgment on all cases within their jurisdiction is the 
right possessed by some magistrates and boards to settle, 
on their own authority, cases involving to drachmas or less. 
In the opinion of some scholars, all magistrates and judicial 
officials and boards enjoyed this prerogative.t Aristotle’? 
mentions it only in the case of the Forty and the Receivers- 
general (ἀποδέκται). Aristotle’s account of the judicial func- 
tions of the magistrates is not exhaustive; others may have 
possessed similar powers. But it is to be observed that the 
Forty and the Receivers-general dealt mainly with cases in 
which specific sums of money were in dispute. Therefore, 
it would be possible at once to classify a case as above or 
below 10 drachmas. In the cases that came before other 
magistrates, involving damages, fines, and other penalties, 
it would be difficult, if not impossible, to classify them, before 
trial, as above or below 10 drachmas, even where the pains 
and penalties were estimated in money. This may be the 
reason why only the Forty and the Receivers-General had 
the privilege of final jurisdiction. But, apart from the in- 
herent improbability that all magistrates possessed the right 
of giving final judgment in trivial cases, a passage in the 
Wasps, already quoted and discussed, seems to afford proof 
that trivial cases did come before a court. Bdelycleon pro- 
poses that his father hold domestic court and punish the 
servants for crimes and misdemeanors. He suggests that a 
housemaid be fined a drachma for a trivial offense. We need 
not stop to inquire what magistrate would deal with this type 
of case. It may be imagined as coming under the jurisdic- 
tion of the thesmothetae. But be that as it may, it would not 
fall under the jurisdiction of the Forty or the Receivers- 


‘ Lipsius, op. cit., p. 53. 2. Ath. Pol. ἴτας αν 111. ἢ. 
3 Cf. supra, p. 280. 


JUDICIAL FUNCTIONS OF THE MAGISTRATES 282 


general. The words πάντως δὲ κἀκεῖ ταῦτ᾽ pas ἑκάστοτε Show 
that fines less than 10 drachmas were inflicted by the courts. 
This could not very well have been the case if all magistrates 
and boards could assess damages and impose fines of Io 
drachmas or less on their own authority. On the basis of 
available data it is not safe to conclude that any magistrates 
except the Forty and the Receivers-general enjoyed this 
limited right of independent jurisdiction as distinct from their 
right to impose a summary fine (ἐπιβολή) for disobedience 
or contumacy. 

The anakrisis is a survival of the pre-Solonian trial before 
a single judge who was empowered to render a final verdict. 
Naturally all the evidence was presented. The appeal al- 
lowed by Solon did not alter the situation in regard to the 
evidence. All available proof had to be produced, for the 
magistrate was still required to render a verdict on the merits 
of the case. But when the task of magistrates, judicial offi- 
cers, and boards was simply to bring the case into court and 
to preside at the trial, the situation with regard to evidence 
was materially altered. 

Current misconceptions regarding the basis on which 
evidence continued to be produced at the anakrisis are due 
in part to the belief that evidence had, from the first, been 
presented in written form, and in part to the failure to dis- 
tinguish between the process of arbitration and the anakrisis. 
It is now well understood that for a century testimonial evi- 
dence in the heliastic courts was presented orally.t And in- 
vestigation since the discovery of Aristotle’s Constitution of 

™ Bonner, Evidence in Athenian Courts (1905), pp. $4 ff. Cf. Leisi, Der Zeuge im 
attischen Recht (1908), p. 85, ἢ. 2. Lipsius’ (op. cit., p. 883, n. 65) claim, with 
reference to this discovery, that “Das wurde bereits 4#t. Proc. 2 5. 495. A. 55 fest- 
gestellt, aber die volle Konsequence haben daraus mit Heranziehung des positiven 
Faktors erst Bonner und Leisi gezogen,” is quite unwarranted. All that Lipsius did 
was to establish the fact that witnesses were always present in court. But there is 
nothing to show that he ever thought of oral evidence. The words “die alteren 
Gerichtsreder die Verlesung der Zeugnisse ausschliesslich durch solche Formeln 
einleiten” show that he believed that evidence was always read. There is no justi- 
fication for associating Bonner and Leisi. Bonner’s book appeared in 1905. Leisi 
was familiar with it and cites it in his book published in 1908. Evidence continued 


to be presented orally in the homicide courts (Bonner, Class. Phil., VII (1912), 
451 ff.). Cf. Lipsius, op. cit., p. 838. 
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Athens has shown that his description of arbitration cannot 
be transferred to the anakrisis.t Nevertheless, the effects of 
these earlier misconceptions have not altogether disappeared. 
Lipsius, in Das attische Recht, in the beginning of the chapter 
on the anakrisis, says: “Diese Vorpriifung, bei der die Parteien 
alle zur Untersttitzung ihrer Sache dienlichen Erklarungen 
abzugeben und ihre Beweise vorzulegen hatten, heist ἀνά- 
xptots.”” From this sentence the reader naturally infers that 
litigants were under obligation to produce a// their evidence 
at the preliminary inquiry. And yet a little farther on in the 
chapter he admits: ‘“‘Andererseits lasst sich nicht erweisen, 
dass in der Anakrisis schon das Beweismaterial in vollem 
Umfang beigebracht werden musste.” 

Comparatively little information regarding evidence in 
the anakrisis is to be found in the sources. The subject is 
rarely mentioned in connection with the anakrisis. There 
is nowhere any indication in the sources that the evidence 
in a case must be produced at the anakrisis. On the contrary, 
there are plenty of data in the orators to show that it was 
neither impossible nor exceptional to produce evidence for 
the first time on the day of trial. A common example of what 
may be called “new” evidence (1.e., evidence not produced 
at the anakrisis) is a deposition produced in court, for a wit- 
ness to acknowledge or reject under oath, by a litigant who 
did not know whether this witness could or would give testi- 
mony. If the witness appears and accepts, the deposition 15 
read to the jurors.3 If he refuses to testify, he takes an oath 
in disclaimer. Even if, as Kennedy assumes, the deposition 
was filed at the anakrisis, it was in no sense evidence until 
it was acknowledged by the proposed witness. 

The records of litigation during the period in which oral 
evidence was presented are scanty. But Plutarch’ has pre- 
served an instructive incident in a trial in which Aristeides 
appeared as an impromptu witness. His cousin Callias was 


τ Bonner, Evidence in Athenian Courts, p. 48. Cf. Lipsius, op. cit., p. 88. 
2 Pages 829 (cf. p. 54) and 838. 
3 Bonner, Evidence in Athenian Courts, Ὁ. §1. 


4 Smith, Dictionary of Antiquities, s.v. “Martyria.” 5 Aristeides, xxv. 
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being tried on a capital charge. The prosecutors, going be- 
yond the scope of the indictment, sought to prejudice the 
jurors by accusing Callias, a rich man, of refusing to relieve 
the manifest necessities of his kinsman, the distinguished 
Aristeides. Callias, observing the adverse effect of this charge 
upon the temper of the jurors, summoned Aristeides and asked 
him to testify. Aristeides complied and gave evidence that 
he had constantly refused to accept financial assistance from 
Callias. A dramatic example of the production of evidence 
for the first time at the trial is found in Isocrates’ speech 
against Callimachus.t A brother-in-law of Callimachus had 
a quarrel with one Cratinus, during which they came to 
blows. In the course of the fight a female slave was injured. 
The woman was concealed, and a story, to the effect that she 
had died as the result of a blow inflicted by Cratinus, was 
circulated. An indictment for manslaughter was laid. The 
king archon conducted the three required preliminary ex- 
aminations which in homicide cases were called προδικασίαι. 
Eventually the case came to trial. Cratinus, however, hav- 
ing become aware of the plot, had succeeded in locating the 
woman; but, desiring to catch the plotters ἐπ᾽ αὐτοφόρῳ, he 
kept his discovery secret until the day of the trial, when he 
produced her alive and well to the utter confusion of the 
prosecutor, who had produced fourteen witnesses to prove 
that she was dead. These cases show clearly that a litigant 
was under no obligation to produce his evidence at the pre- 
liminary hearings. Had the defendant in the Callimachus 
case produced his evidence at the preliminary hearing, there 
would have been no trial. 

In addition to these specific instances of evidence that 
was not produced at the anakrisis, there are a number of 
instances where a litigant challenges his opponent to produce 
evidence to refute him or to prove a particular assertion. 
Socrates was not content to draw attention to the failure 
of the prosecutors to produce relatives of any of the young 
men he was alleged to have corrupted. He challenged them 
to produce, then and there, some of them in the time al- 


XVI 352-044 
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lotted to him for his own defense.? There are many such 
challenges in the orators to produce various kinds of evidence. 
It does not help matters to dismiss these as mere rhetoric. 
It is true that no one expected a litigant to respond to such 
a challenge. But Socrates was not proposing to his prosecu- 
tors something they were not permitted by law to do, viz., 
to produce in court evidence that had not been produced 
at the anakrisis. The permission which Socrates granted to 
his opponents to produce witnesses at that stage of the 
trial was necessary because his allowance of time would there- 
by have been curtailed. 

The frequently recurring phrases, such as “I hear,” or 
“ am told that my opponent will say thus and so,” are not 
always mere rhetorical devices of speech-writers to meet their 
opponents’ arguments in advance. Unquestionably the pro- 
ceedings of the anakrisis often left a litigant in doubt as to 
his opponent’s line of defense or attack. This could not very 
well have happened if the opponent had so far developed his 
plan of treatment as to produce all his evidence at the ana- 
krisis. More tangible proof that evidence not known to a 
litigant could be produced at the trial by his opponent are 
such statements as the following: “‘And so if he takes refuge 
in this argument and produces witnesses to prove that Aris- 
tarchus made a will, etc.’’;? “If they declare that Dicaeogenes 
left this property and that we have recovered it, let them 
produce a witness to support their statement.”3 These and 
other similar examples show clearly that there was no re- 
striction on producing evidence for the first time at the trial. 
Even rhetoric would not venture to suggest the possibility 
of something’s being done which the law did not permit. A 
speaker who pursued such tactics before men who knew the 
law as did the Athenian jurors would assuredly sooner or 
later come to grief. 


τ Plato, Apology of Socrates, 33d. 
? Tsaeus x. 23. Cf. Bonner, Evidence in Athenian Courts, p. 52. 


3 Tsaeus v. 4. Cf. ix. 9. Cf. Isocrates xvii. 38. Lipsius (op. cit., p. 839, n. 35) 
denies, without explanation or argument, that “eine Unkenntnis der Beweismittel 
des Gegners folgt aus der hypothetischen Fassung von Isaeus” (x. 23). 
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It is clear that a litigant did not always have his own case 
well in hand after going through the anakrisis. A case in 
point is found in the Demosthenic corpus. The plaintiff in 
Callistratus v. Olympiodorus,* in giving an account of some 
earlier litigation in which he and the defendant had pooled 
their claims to an estate, says that after the anakrisis he and 
Olympiodorus found themselves utterly unprepared to go 
to court at once on account of the large number of claimants 
that suddenly appeared against them. 

καὶ ἐπειδὴ ἀνεκρίθησαν πρὸς τῷ ἄρχοντι ἅπασαι al ἀμφισβητήσεις 

καὶ ἔδει ἀγωνίζεσθαι ἐν τῷ δικαστηρίῳ ἀπαράσκευοι ἦμεν τὸ παράπαν 
πρὸς τὸ ἤδη ἀγωνίζεσθαι. ... διὰ τὸ ἐξαίφνης ἐπιπεπτωκέναι ἡμῖν 
πολλοὺς τοὺς ἀμφισβητοῦντας. 
So difficult was their position that they cast about for some 
excuse for securing a continuance of the case. They failed 
and lost their case by default. If all the witnesses in the case 
had been secured and their evidence reduced to writing, it 
would seem that the preparation of a speech would have 
been a comparatively simple matter, if that was all they had 
to do. It is probable, however, that the difficulty was due 
to unexpected claimants that appeared. They needed time 
to revise their plans to deal with the unexpected conditions 
that faced them. To meet these, they would require addi- 
tional witnesses, whose depositions would appear for the first 
time at the trial. The situation disclosed by the various 
possibilities of new evidence at this trial seems to be quite 
incompatible with a rule requiring a// evidence to be produced 
at the anakrisis. 

Before a public arbitrator the case was different. All 
evidence had to be produced because, if he failed to induce 
the parties to agree to a compromise, the arbitrator rendered 
a verdict on the merits of the case. If there was an appeal, 
the evidence was inclosed and sealed in a receptacle known 
as an ἐχῖνος. This was a reasonable requirement, as appeals 
are regularly based upon the original evidence in the case. 
But there is no justification for handling evidence in non- 


Txlvili. 23. Cf. Bonner, Evidence in Athenian Courts, p. 50, and Leisi, op. cit., . 


p- 83. 
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arbitration cases in the same way. And yet the source of 
current misconceptions regarding the nature and purpose of 
the anakrisis has been the failure to distinguish clearly, as 
Aristotle does, between anakrisis and arbitration. Thalheim, 
for example, in his article on anakrisis’ simply substituted 
ἀνάκρισις for δίαιτα and copied Aristotle’s description of arbi- 
tration. The confusion appears in the lexicographers. Harpo- 
cration defined ἐχῖνος as follows: ἔστι μὲν ἄγγος τι εἰς ὃ τὰ 
γραμματεῖα τὰ πρὸς τὰς δίκας ἐτίθεντο: Δημοσθένης ἐν τῷ πρὸς Τιμό- 
θεον. μνημονεύει τοῦ ἄγγους τούτου καὶ ᾿Αριστοτέλης ἐν τῇ 
᾿Αθηναίων πολιτείᾳ." Suidas practically repeats this definition. 
The reference to Aristotle as their authority shows that they 
have transferred the procedure of arbitration to the anakrisis. 
The error has within recent years been exposed. It has been 
satisfactorily shown that in the orators there is no mention 
of ἐχῖνος except in connection with arbitration. 

There is a fundamental difference between evidence in 
an Athenian court and evidence 1n Anglo-American courts. 
An Athenian litigant himself presented to the court all the 
facts that supported his claim. Witnesses were called at in- 
tervals merely to corroborate his statements. This is shown 
by such expressions as: Kal ws ἀληθῆ λέγω, ἀναγίγνωσκε τὴν 
μαρτυρίαν, τούτων δ᾽ ὑμῖν μάρτυρας παρέξομαι. In ἃ modern court 
the jury gets all the facts from the witnesses. A careful 
perusal of the evidence offered would acquaint the reader 
with the facts in the case. But so far as we can judge, the 
reading of the testimony presented to an Athenian court 
would, as a rule, furnish a very meager notion of the details 
of the matter in dispute. Many unattested facts are to be 
found in the speeches of both principals and advocates. It is 
important to keep this situation in mind in attempting to 
reconstruct the proceedings of the anakrisis so far as the 
presentation of evidence is concerned, particularly during 
the period when all testimonial evidence was oral. The in- 


t Pauly-Wissowa, 5.0. ἀνάκρισις. 
3 


2 It is implied that all documentary material, whether in arbitration or at the 
anakrisis, was inclosed in an ἐχῖνος. 


3 Bonner, Evidence in Athenian Courts, p. 48. Cf. Lipsius, of. cit., p. 838, n. 34. 


JUDICIAL FUNCTIONS OF THE MAGISTRATES 289 


terrogations and stories of witnesses would be mere disjecta 
membra apart from a more or less formal presentation of his 
claims by the litigant. A litigant who purchased his speech 
would fare rather badly if he was required to present his 
whole case at this stage of the trial. And why should a mag- 
istrate be required to listen to all the evidence? He does not 
appear to have had any authority to exclude testimony that 
contravened the laws. His opinion on the merits of the dis- 
pute played no part in the trial. And the evidence must all 
be repeated for the benefit of the jury. An anakrisis con- 
ducted in this fashion would be a mere dress rehearsal of the 
trial. 

The Athenian magistrate did have a limited, but very 
necessary, judicial function to perform. He had to decide 
whether the case was admissible (eicaywyiuds). This inquiry 
involved such questions as the following: Was the plaintiff 
eligible to appear in court? Was the defendant qualified to 
answer the charge or the claim? If the defendant failed to 
appear, had he been duly summoned? Were the documents 
—plaint or indictment—properly drawn? Was the matter 
at issue actionable? Was the proper form of action chosen? 
Did the magistrate have jurisdiction in the case? Was the 
action brought at the proper time according to law? Was the 
matter res judicata? In regard to some of the questions, the 
answers of the parties in the presence of each other would 
be sufficient. The magistrate must have had the right to . 
refuse to believe an unconfirmed statement. This attitude 
would be tantamount to requiring parole or documentary 
evidence. But such evidence would be required for the pur- 
poses of the anakrisis and might not be produced at the trial 
at all. Such evidence would be for the magistrate to enable 
him to decide whether the case was admissible. The jury 
would normally have no concern with this phase of the case. 
It was settled in the anakrists. 

The word ἀνάκρισις shows that the basis of the magis- 
trate’s judgment consisted in the answers of the litigants to 
his questions. In homicide cases the preliminary inquiry 


τ Caillemer, Anakrisis, Daremberg and Saglio, I, 262. Cf. Leisi, op. cit., p. 84. 
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was called προδικασία. Here the emphasis is laid on the pur- 
pose of the inquiry rather than on the method of conducting 
it. Whether the litigant called witnesses to corroborate his 
answers to the magistrate would depend on a number of 
considerations. But the essential point is that the decision 
lay entirely with the litigant himself. This is reasonable. 
He was not required to corroborate his statements at the 
trial; why should he be required to do so at the anakrisis? 

The records of Athenian litigation have preserved only 
one picture of proceedings at an anakrisis. It is far from 
being as complete as we might desire, but it does yield some 
information of value. 

When the hearings [avaxpices] took place before the archon, and my 
opponents paid money into court in support of their claim that these young 
men were the legitimate sons of Euctemon, on being asked by us who, and 
whose daughter, their mother was, they could not supply the information, 
although we protested and the archon ordered them to reply in accordance 
with the law.' 


At that time they claimed that she was a Lemnian, and se- 
cured a continuance. The reason for the adjournment is not 
given. Obviously they asked delay to obtain necessary in- 
formation from Lemnus. But when the hearing was resumed, 
they changed their story and said the mother was Calliope, 
daughter of Pistoxenus, thus answering the question, ““Who, 
and whose daughter their mother was.” The speaker 
pressed for proof of this statement either in the form of evi- 
dence of relatives or answers of slaves put to the question. 
But no evidence was produced. Commenting on this refusal 
to furnish proof of statements at the anakrisis, the speaker 
gravely remarks in the best Isaean manner: τὰ yap τοιαῦτα 
οὐκ εἰς THY ἀνάκρισιν μόνον δεῖ πορίζεσθαι [ὀνόματα], ἀλλὰ TH 
ἀληθείᾳ γεγονότα φαίνεσθαι καὶ ὑπὸ τῶν προσηκόντων καταμαρτυ- 
ρεῖσθαι" These words do not mean that there was a law 
requiring statements made at the anakrisis to be confirmed 
by evidence. They simply mean that such statements can- 
not be believed without some sort of proof. This account of 
an anakrisis shows quite clearly that it was optional with 


1 Isaeus vi. 12, translated by Forster (“Loeb Library’’). a Tord se 
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litigants whether they produced evidence at the preliminary 
hearings of a case. To the same effect is a passage near the 
end of the speech: 

Let Androcles, therefore, prove that the children are legitimate, as 
anyone of you would do under similar circumstances. His mere mention 
of a mother’s name does not suffice to make them legitimate, but he must 
prove that he is speaking the truth by producing the relatives who know 
that she was married to Euctemon.? 

In the strategy of litigation it 15 of the utmost importance 
to discover in advance an opponent’s proposed line of attack 
or defense. No better source of information on this point 
could be devised than an anakrisis at which the litigant was 
obliged to disclose his whole case by producing all his evi- 
dence. An intelligent litigant familiar with the case from, his 
own standpoint would obtain most valuable hints and infor- 
mation from perusing or hearing the evidence offered by his 
opponent. It is to be expected that, in the more or less in- 
formal proceedings of the anakrisis where opponents were 
permitted to question each other, like Isaeus’ client, they 
should in their own interest try to induce an opponent to 
make disclosures useful to them, by producing his evidence. 
And yet there is no indication that a litigant ever discovered 
anything at the anakrisis regarding his opponent’s proposed 
plan of conducting his case. Occasionally the proceedings in 
arbitration, where all the evidence was produced, are men- 
tioned as a source of information on this point, but the 
anakrisis is never mentioned in this connection. This cannot 
be a matter of accident. It indeed goes a long way toward 
showing that the evidence in a case was not produced at the 
anakrisis. 

A change in the method of handling evidence followed 
the enactment of the law requiring written depositions in- 
stead of oral statements.? Testimonial evidence, like other 
documents in the case, was read by the clerk of the court 
when called for by the speaker. For this purpose evidence 
must have been filed as a rule before the beginning of the 
trial. There were some exceptions. Witnesses occasionally 


τ Tbid., 64. 2¥For the date of the law (378-377 B.c.), cf. infra, p. 357. 
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were unwilling to testify for various reasons. At the trial 
such witnesses were summond to appear and subscribe to a 
deposition prepared for them or to take an oath in disclaimer. 
Such documents, alternative depositions or disclaimers, could 
not in any real sense be regarded as part of the record of the 
case. They could be handed to the clerk at any time. Some- 
times new facts that bore on the case were brought to light. 
These of course could be brought to the attention of the jury 
and confirmed by evidence. An example is found in 4pollo- 
dorus v. Arethusius,* a criminal prosecution for false witness 
to a writ of summons (ψευδοκλητεία). After the conclusion 
of the anakrisis Apollodorus was viciously assaulted by the 
defendant one night as he was returning to the city from the 
Piraeus. Within a few days the case came to trial. Owing 
to this assault and other aggravating circumstances, the jury 
showed a disposition to inflict the death penalty. Undoubt- 
edly Apollodorus produced as witnesses those who, in answer 
to his cries, came to the rescue. Otherwise the jury would 
scarcely have proposed to inflict so severe a penalty. 

Thalheim,? having this situation in mind, proposed to 
include in the proceedings of the anakrisis not only the more 
or less formal meetings of the magistrate with the litigants 
but also the appearances of the litigants at the office of the 
magistrate at any time before the trial, for the purpose of 
filing documents, including depositions. There are objec- 
tions to this proposal. In the case of 4pollodorus v. Are- 
thusius it is distinctly said that the anakrisis was concluded 
when the assault complained of took place. Evidently the 
plaintiff did not regard the submission of further evidence 
in the case as a reopening of the preliminary hearing. 

The anakrisis was, as the name implies, an informal in- 
terrogation of the parties by the magistrate to enable him 
to determine whether he should accept the case. It was in 


* Demosthenes litt. 17-18. 
2 Berliner Philologische Wochenschrift, 1905, p. 1575. 


3 Demosthenes lil. 17. ἀνακεκριμένου yap ἤδη μου κατ᾽ αὐτοῦ τὴν τῆς ψευδοκλητείας 
γραφὴν καὶ μέλλοντος εἰσιέναι εἰς τὸ δικαστήριον K.t.\. A vivid account of the assault 
follows. 
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no sense an examination for discovery in the interest of the 
parties. But the proceedings were open to both parties. 
Neither of them need be ignorant of the contents of any docu- 
ment or the purport of any deposition produced for the pur- 
poses of the anakrisis. And yet, on several occasions the 
words of a litigant seem to imply quite plainly the possibility 
of a deposition’s being filed without his knowledge. Now, 
it is submitted that the filing of a deposition under circum- 
stances which rendered it impossible for a litigant, with the 
exercise of due diligence, to be aware of the fact before the 
document was read in court, cannot properly be regarded 
as part of the proceedings of the anakrisis. In effect such 
evidence was produced for the first time in court no matter 
when or where it was filed. The filing of evidence, as dis- 
tinguished from the introduction of evidence to corroborate 
a litigant’s answers to the questions of the magistrate, cannot 
properly be regarded as part of the proceedings of the 


anakrists. 


CHAPTER X 
EISANGELIA 


The term εἰσαγγελία signifies in general an “information” 
of any kind. As a matter of practice, however, in Attic law 
the term was applied almost exclusively to actions brought 
before a political body—te., the Areopagus (in early times), 
the Senate of Five Hundred, and the assembly. For the sake 
of convenience the term may be rendered “impeachment,” 
because, like a modern impeachment, it was a trial before a 
political body. The lexicographers furnish definitions of 
εἰσαγγελία and some information as to the types of cases in 
which the process was used. Harpocration describes εἰσαγγε- 
λία aS a δημοσία δίκη and enumerates three varieties: 

ἡ μὲν Yap ἐπὶ δημοσίοις ἀδικήμασι μεγίστοις καὶ ἀναβολὴν μὴ ἐπιδεχο- 
μένοις, καὶ ἐφ᾽ οἷς μήτε ἀρχὴ καθέστηκε μήτε νόμοι κεῖνται τοῖς ἄρχουσι 
καθ᾽ ods εἰσάξουσιν, ἀλλὰ πρὸς τὴν βουλὴν ἢ τὸν δῆμον ἡ πρώτη κατάστασις 
γίγνεται, καὶ ἐφ᾽ οἷς τῷ μὲν φεύγοντι, ἐὰν ἁλῷ, μέγισται ζημίαι ἐπικεῖνται, 
ὁ δὲ διώκων, ἐὰν μὴ ἕλῃ, οὐδὲν ζημιοῦται, πλὴν ἐὰν τὸ E μέρος τῶν ψήφων 
μὴ μεταλάβῃ τότε γὰρ χιλίας ἐκτίνει. τὸ δὲ παλαιὸν καὶ οὗτοι μειζόνως 
ἐκολάζοντο. ἑτέρα δὲ εἰσαγγελία λέγεται ἐπὶ ταῖς κακώσεσιν᾽ αὗται δ᾽ εἰσὶ 
πρὸς τὸν ἄρχοντα, καὶ τῷ διώκοντι ἀζήμιοι, κἂν μὴ μεταλάβῃ τὸ E μέρος τῶν 
ψήφων. ἄλλη δὲ εἰσαγγελία ἐστὶ κατὰ τῶν διαιτητῶν εἰ γάρ τις ὑπὸ 
διαιτητοῦ ἀδικηθείη, ἐξῆν τοῦτον εἰσαγγέλλειν πρὸς τοὺς δικαστάς, καὶ 
ἁλοὺς ἠτιμοῦτο. 

The second and third classes are of no importance in the 
following discussion, since neither type of case came before 
a political body.” 

Pollux offers the following definition of εἰσαγγελία: 

ἡ δ᾽ εἰσαγγελία τέτακται ἐπὶ τῶν ἀγράφων δημοσίων ἀδικημάτων 
κατὰ τὸν νόμον εἰσαγγελικὸν ἢ εἰσαγγελτικόν᾽ ἀμφοτέρως γὰρ λέγουσιν" ὃς 
ever’ περὶ ὧν οὐκ εἰσὶ νόμοι, ἀδικῶν δέ τις ἁλίσκεται ἢ ἄρχων ἢ ῥήτωρ, εἰς τὴν 

Cf. Bonner, Lawyers and Litigants in Ancient Athens, pp. 34 and 26 ff. 


2 κάκωσις was the name applied to suits involving abuses to heiresses, parents, 
and orphans. Naturally these matters, as Harpocration says, came before the 
archon. Something of the procedure in the εἰσαγγελία against an arbitrator may be 
gathered from Demosthenes (xxi. 87). Cf. scholiast on Plato Laws, 466. 
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βουλὴν εἰσαγγελία δίδοται κατ᾽ αὐτοῦ. κἂν μὲν μέτρια ἀδικεῖν δοκῇ, ἡ 
βουλὴ ποιεῖται ζημίας ἐπιβολήν, ἂν δὲ μείζω, παραδίδωσι δικαστηρίῳ, 
τὸ δὲ τίμημα, ὅ τι χρὴ παθεῖν ἢ ἀποτῖσαι. ἐγίγνοντο δὲ εἰσαγγελίαι καὶ 
κατὰ τῶν καταλυόντων τὸν δῆμον ἢ ῥητόρων μὴ τὰ ἄριστα τῷ δήμῳ λεγόν- 
των ἢ πρὸς τοὺς πολεμίους ἄνευ τοῦ πεμφθῆναι ἀπελθόντων, ἢ προδότων 
φρούριον ἢ στρατιὰν ἢ ναῦς, ὡς Θεόφραστος ἐν τῷ περὶ νόμων. 
Pollux’ opinion briefly, then, is that in addition to a few 
specific offenses which he enumerates, the εἰσαγγελία could 
be used in all extraordinary crimes against the state, pro- 
vided there was no special law by which they were to be 
handled. From the Lexicon rhetoricum Cantabrigiense a some- 
what different idea is obtained. 

εἰσαγγελία᾽ κατὰ καινῶν καὶ ἀγράφων ἀδικημάτων. αὕτη μὲν οὖν ἡ 
Καικιλίου δόξα Θεόφραστος δὲ ἐν τῷ τετάρτῳ περὶ νόμων φησὶ γενέσθαι, 
ἐάν τις καταλύῃ τὸν δῆμον ἢ ῥήτωρ μὴ τὰ ἄριστα συμβουλεύῃ χρήματα 
λαμβάνων, ἢ ἐάν τις προδιδῷ χωρίον ἢ ναῦς ἢ πεζὴν στρατιὰν ἢ ἐάν τις εἰς 
τοὺς πολεμίους ἀφικνῆται (ἄνευ τοῦ πεμφθῆναι παρὰ τοῦ δήμου) ἢ ἐνοικῇ 
παρ᾽ αὐτοῖς ἢ στρατεύηται μετ᾽ αὐτῶν δῶρα λαμβάνων.---Καικίλιος δὲ 


a 


οὕτως ὡρίσατο᾽ εἰσαγγελία ἐστὶν ὃ περὶ καινῶν ἀδικημάτων δεδώκασιν 
ἀπενεγκεῖν οἱ νόμοι. ἔστι δὲ τὸ μελετώμενον ἐν ταῖς τῶν σοφιστῶν διατριβαῖς. 


Theophrastus and Caecilius are represented here as defining 
the process quite differently, for Theophrastus makes the 
εἰσαγγελία applicable to certain specified cases, while Cae- 
cilius applies it only to new offenses,3 not listed in the criminal 
code. 

The impression given by the lexicographers generally 15 
that the process was mandatory for certain serious offenses. 
But there is no hint in them that the process was ever re- 
stricted absolutely to these offenses. It must always have 
been possible to employ εἰσαγγελία for unusual and serious 
offenses, such as the lexicographers describe as new and un- 
written (καινῶν καὶ ἀγράφων). An example 1 is the trial of the 
generals after Arginusae. This was a unique case in which, 
as is generally agreed, the process of εἰσαγγελία Was employed. 


1 viii. 51, text as given by Hager, “On the Eisangelia,” Your. of Philol., IV, 76. 
2 8.0. εἰσαγγελία, Hager’s text. 


3 For comments by other lexicographers which do not differ materially from 
those given above, cf. s.v. εἰσαγγελία, Bekker, 4necdota Graeca, 1, 244; and the 
scholiast on Plato Laws viii. 517. 
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The eicayyedia became a very popular process, inasmuch 
as it relieved the plaintiff of certain technicalities and penal- 
ties of ordinary procedure. It afforded a means of bringing 
a case to trial with the utmost dispatch. In the second place, 
the εἰσαγγελία was advantageous for the good speaker,” inas- 
much as he always appeared in either the senate or the as- 
sembly before the matter came before a court. Since the case 
never came before a court unless the senate or assembly 
thought it worth while, the result was that the case was 
prejudiced before it came into court. This, together with the 
fact that the defendant often did not await trial, doubtless 
explains why few acquittals in cases of εἰσαγγελία are men- 
tioned.? Finally, the plaintiff did not have to pay the fine 
of 1,000 drachmas if he failed to receive a fifth part of the 
votes, at least in the earlier history of the eicayyedia. For 
all of these reasons the process came to be employed very 
extensively, even for the most trivial offenses, until it was 
abused to the extent described by Hypereides.3 It is possible 
that, in an attempt to restrict such abuses in the use of the 
process, the fine of 1,000 drachmas for failure to obtain one- 
fifth part of the votes was imposed in all eisangeliae just as 
in other types of cases. So Pollux explains Theophrastus’ 
statement to the effect that an ezsangelia involved the pay- 
ment of this fine in case of failure to obtain sufficient votes: 

ὅτι δὲ ὁ εἰσαγγείλας Kal οὐχ ἑλὼν ἀζήμιος ἦν, Ὑπερείδης ἐν τῷ ὑπὲρ 
Λυκόφρονός φησι. καίτοι ye ὁ Θεόφραστος τοὺς μὲν ἄλλας γραφὰς ypaya- 
μένους χιλίας τ᾽ ὀφλισκάνειν, εἰ τοῦ πέμπτου τῶν ψήφων μὴ μεταλάβοιεν 
καὶ προσατιμοῦσθαι᾽" τοὺς δὲ εἰσαγγέλλοντας μὴ ἀτιμοῦσθαι μέν, ὀφλεῖν δὲ 
τὰς χιλίας. ἔοικε δὲ τοῦτο διὰ τοὺς ῥᾳδίως εἰσαγγέλλοντας ὕστερον προσγε- 
γράφθαι.4 

The other lexicographers state that such a fine was im- 
posed. Harpocration’ says: ὁ δὲ διώκων ἐὰν μὴ ἕλῃ, οὐδὲν 
ζημιοῦται, πλὴν ἐὰν τὸ πέμπτον μέρος τῶν ψήφων μὴ μεταλάβῃ. 
τότε χιλίας ἐκτίνει: τὸ δὲ παλαιὸν καὶ οὗτοι μειζόνως ἐκολάζοντο. 
The account in the Lexicon rhetoricum Cantabrigiense® also 


τ Chillypereides Lye. 12. 
2 Cf. Hypereides Eux. 2; Hager, “On the Eisangelia,” Your. of Philol., IV, 108. 
3. Πα, Ii. 5 §.v. εἰσαγγελία. 


4 Vili 62,°0 9. 6 S.0. πρόστιμον. 
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asserts that the fine was imposed : περὶ δὲ THs εἰσαγγελίας, 
ἐάν τις μὴ μεταλάβῃ τὸ πέμπτον μέρος τῶν ψήφων. οἱ δικασταὶ τιμῶσιν. 
If such a fine ever was imposed, the law authorizing it must 
have been enacted about 338 B.c. Two passages from Hy- 
pereides’ speech for Lycophron indicate that there was no 
fine when that oration was delivered: of μὲν γὰρ διὰ 
TO ἀκίνδυνον αὐτοῖς εἶναι τὸν ἀγῶνα ῥᾳδίως 6 τι ἂν βούλωνται 
λέγουσι, and ἵνα πρῶτον μὲν ἀκίνδυνος εἰσίῃς εἰς τὸν ἀγῶνα." 
Certainly at the time that this speech was written there was 
no penalty involved for the prosecutor under any circum- 
stances. Now with this may be compared a passage from 
Demosthenes’ speech On the Crown: οὐκοῦν ἐν μὲν οἷς εἰσηγ- 
γελόμην, ὅτ᾽ ἀπεψηφίζεσθέ μου καὶ τὸ μέρος τῶν ψήφων τοῖς 
διώκουσιν οὐ μετεδίδοτε, τότ᾽ ἐψηφίζεσθε τὰ ἄριστά με πράττειν. 
This would seem to indicate that at the time when this 
speech was delivered there was some penalty in cases of 
εἰσαγγελία, if the prosecutor did not obtain one-fifth of the 
votes. But in a case which came first before a political body 
this seems peculiar. When the senate or the assembly, as the 
case might be, passed the matter on to a popular court, 
the initiative was no longer in the hands of the plaintiff. It 
seems hardly possible that the state would then have re- 
quired the prosecutor to pay a fine in case he failed to receive 
a fifth part of the votes.4 The only explanation for the loss 
of this immunity for the plaintiff is that the state desired to 
control the use of the eisangelia and to restrict it, as far as 
possible, to important political cases. If, however, this was 
the purpose, the penalty does not seem to have had the de- 
sired effect, for in Hypereides’ speech in behalf of Euxenippus 
the speaker complains at length of the triviality of the cases 
which were handled by ezsangelia. This speech is at least as 
late as, and presumably later than, Demosthenes’ speech 
On the Crown.’ But Demosthenes’ statement does not nec- 

* Lye. 8. ἠδ τς 3 XVll, 250. 

4 Ina case like that of Antiphon, where the generals were instructed to prosecute 


and anyone could join in the prosecution, who would pay the fine? X Oratorum 
Vitae, 833 E. All such prosecutions would be authorized by a ψήφισμα (Lysias xiii. 35). 

5Cf. Blass, Aittische Beredsamkeit, III", 419; 1115, 56, for the dates of the 
speeches. He places On the Crown in 330 B.c. and Hypereides’ speech between 330 
and 324 B.c. 
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essarily imply a fine. It may be that he merely mentions the 
failure of his opponents to obtain one-fifth of the votes in or- 
der to show how overwhelming his victories had been. The 
lexicographers who mention the fine may have been misled 
by Demosthenes’ statement. 

The process of eisangelia was known in very early times 
in Athens. In the so-called Draconian constitution* the verb 
εἰσαγγέλλειν occurs: ἐξῆν δὲ τῷ ἀδικουμένψῳ πρὸς THY τῶν 
᾿Αρεοπαγιτῶν βουλὴν εἰσαγγέλλειν, ἀποφαίνοντι παρ᾽ ὃν ἀδικεῖται 
νόμον. The action provided for here came before the Areop- 
agus, but in later times the Senate of Five Hundred dealt 
with this kind of case. It amounts to an action against pub- 
lic officials for malfeasance in office. An example of this type 
of εἰσαγγελία in later times is afforded by the lawsuit alluded 
to in Antiphon’s speech for the Choreguss in which the chore- 
gus had brought an eisangelia before the senate against cer- 
tain men, including the secretary of the thesmothetae, for 
theft, evidently of public funds. 

Solon enacted a law of eisangelia against men who at- 
tempted to overthrow the government: τοὺς ἐπὶ καταλύσει 
τοῦ δήμου συνισταμένους ἔκρινεν (ἡ τῶν ᾿Αρεοπαγιτῶν βουλή), 
Σόλωνος θέντος νόμον εἰσαγγελίας περὶ αὐτῶν. It is this law 
which starts the history of the νόμος εἰσαγγελτικός. It is 
concerned with eisangelia only as a means of dealing with 
attempts to subvert the constitution.’ Naturally in the 
Solonian period the Areopagus was the body before which 
εἰσαγγελίαι καταλύσεως τοῦ δήμου were heard. Up to the time 
of Solon the Areopagus had been the sovereign body in the 
state, and under his constitution it continued to be a body 
of utmost importance, with the special duty of guarding the 
constitution.® 


t Ath, Pol. iv. 4. ιν ΓΝ te 

2 Tbid., xlv.c2. 4 Ath. Pol. viii. 4. 

5 Freeman (The Work and Life of Solon, pp. 132 f.) thinks that Solon’s law may 
have included other crimes than attempts on the government and that perhaps not 
all were brought before the Areopagus. She considers it significant, however, that 
the law in Hypereides deals only with this one crime. For the question as to the 
completeness of the law as cited in Hypereides, cf. infra, p. 306. 


6 Ath. Pol. viii. 4. 
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Cleisthenes was interested in transferring both political 
and judicial powers from the oligarchic body, the Areopagus, 
to the democratic bodies, the boulé and the assembly. It is 
clear that he permitted ezsangeliae for attempts to overthrow 
the government to come before these bodies. There are sev- 
eral cases before the time of Ephialtes which are known to 
have come before the people. The first of these is the case 
of Miltiades who, after the failure of the expedition against 
Paros, was tried before the assembly on a charge of deceiving 
the people. With difficulty he escaped the death penalty, 
but was punished with a heavy fine.t Lipsius? believes that 
at the time of Miltiades there was a law which decreed death 
as a penalty for deception of the people and that it is the law 
of this period which Demosthenes repeats.3 It is likely that 
in 493 B.c. Miltiades’ trial for tyranny in the Chersonese 
was held before the people.4 Phrynichus was tried by the 
Athenians for recalling to them in his drama the misfortunes 
of Miletus. This case undoubtedly came before the people.5 
Another case before the people is that of Hipparchus, who 
was impeached on a charge of προδοσία and who was con- 
demned to death in his absence when he failed to appear to 
defend himself. This occurred either during or subsequent 
to his ostracism in 487 B.c. Themistocles likewise was con- 
demned to death by the people in his absence after being 
accused of participation in the treasonable activities of 
Pausanias.’ 

Cleisthenes must then have passed a law which granted 
permission to bring cases of this nature before the assembly 
or the senate. He may merely have copied the law of Solon, 
adding the senate and assembly to the Areopagus as proper 
bodies to have jurisdiction in such cases. That the Areop- 
agus did not lose its right to try them is clear. According 
to Aristotle,’ Themistocles expected to be tried before the 


: Herodotus vi. 136. Cf. supra, p. 197. 4 Cf. Herod. vi. 104; supra, p. 198. 
2 OD. 411... 1180: 5 Herod. vi. 21; supra, p. 199. 
5 ΧΧΊ Τ᾿ XI, Ὁ. 6 Lycurgus Con. Leoc. 117. 


7 Thuc. i. 135, 138. This case is called εἰσαγγελία in the Lex. Cantab., s.v 
εἰσαγγελία. 


ὃ Athe Fol, χχν. 3. 
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Areopagus on a charge of treasonable dealings with the Per- 
sians. At the same time he offered to show to the Areopagus 
certain persons who were conspiring to overthrow the gov- 
ernment, with a view to their arrest and trial. The authentic- 
ity of Aristotle’s statement about Themistocles has been dis- 
puted, but at any rate the passage indicates that at the time 
cases of treason were sometimes turned over to the Areop- 
agus." 

It is reasonable to suppose that Ephialtes made the next 
change in the zomos eisangeltikos by depriving the Areopagus 
of all jurisdiction in such cases and by turning them over 
exclusively to the boulé and the assembly, in pursuance of 
his general policy. The provision that the boulé or assembly 
might turn any case of εἰσαγγελία over to a popular court 
probably antedates Ephialtes and is to be referred to the 
period of Cleisthenes’ reforms, when the punitive powers of 
the boulé were diminished. The boulé was obliged to turn over 
to a court any case which deserved a greater penalty than 
that which the boulé was empowered to inflict, namely, 500 
drachmas.? Doubtless the assembly also gave many of the 
cases which came before it over to the courts. Aristotle says 
that eisangeliae came before the κυρία ἐκκλησία if they were 
introduced before the assembly. It is obvious, in view of the 
increasing popularity of the procedure, that the κυρία ἐκκλη- 
gia (once a month) would scarcely be able to settle all of 
the cases. The natural procedure, then, would be to send 
the cases to a court for settlement, after a preliminary hear- 
ing to determine whether the case deserved trial. The trial 
of the generals after Arginusae, however, shows that the as- 
sembly might at any time assert its right to try a case. That 
eisangeliae were commonly turned over to a court by a busy 
boulé or assembly as early as 422 B.c. 1s indicated by a pas- 
sage of Aristophanes’ Wasps: 

‘For the dispute about the possibility of Themistocles’ presence in Athens at 
this time, cf. supra, p. 254. 


For an excellent account of the entire procedure in εἰσαγγελία, cf. Hager, op. 
cit., pp. 98 ff.; cf. Gilbert, Greek Constitutional Antiquities, pp. 305 ff. 


3 Ath. Pol. xliii. 4. 
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ἔτι δ᾽ ἡ βουλὴ χὠ δῆμος ὅταν κρῖναι μέγα πράγμ᾽ ἀπορήσῃ 
ἐψήφισται τοὺς ἀδικοῦντας τοῖσι δικασταῖς παραδοῦναι" 

In the years following the reforms of Ephialtes few specific 
cases of essangelia are mentioned, and not until the last part 
of the century are there any which deal with attempts on the 
government. A decree of 446 B.c.? provides that an eisangelia 
shall be brought before the boulé by the king archon in case 
of an encroachment on the Pelargikon and that the penalty 
for such an offense shall be 500 drachmas—the maximum 
penalty which the boulé could inflict. This is a religious 
matter. Soon after the beginning of the Peloponnesian War a 
decree, likewise dealing with religious matters, was proposed 
by Diopeithes, to the effect that persons should be im- 
peached who neglected religion or taught new theories about 
the things above the earth. Such accusations were directed 
through Anaxagoras at Pericles: καὶ ψήφισμα Διοπείθης ἔγρα- 
ψεν εἰσαγγέλλεσθαι τοὺς τὰ θεῖα μὴ νομίζοντας ἢ λόγους περὶ 
τῶν μεταρσίων διδάσκοντας, ἀπερειδόμενος εἰς Περικλέα δι᾽ 
᾿Αναξαγόρου τὴν ὑπόνοιαν. Later, another decree was passed, 
on the motion of Dracontides, that Pericles should make an 
accounting before the prytaneis of the money which he had 
spent and, according to an amendment of Hagnon, that any 
complaints should be tried before 1,500 jurors. It is probable 
that such complaints were to be brought by way of ezsangelia 
but had to be turned over to a court. Before Alcibiades 
sailed to Sicily, information was laid against him both before 
the assembly and before the boulé to the effect that he had 
had a part in the mutilation of the hermae and the profana- 
tion of the mysteries with a view to the overthrow of the 
democracy.’ Although Alcibiades desired to stand his trial 
before the departure of the fleet, no trial occurred, and he 
sailed to Sicily. During his absence he was impeached by 
Thessalus. The form of the information brought by Thessa- 
lus is recorded by Plutarch.® It includes only impiety, i.e., 


ΕἼ ΣΟΟ 1: 3 Plutarch Pericles, xxxii. 
2 Dittenberger, Syl/oge?, No. 20, $9 ff. 4 CioLipsins,/op.. 64.5 ΠΡ. 192; ἢς 17. 
5 Thucydides vi. 28 ff.; Andocides 1. 11 ff., 37; Isocrates xvi. 6. 


6 Alcibiades xxii. It is generally believed that this case was tried by the as- 
sembly. Cf. Lipsius, op. cit., p. 182. 
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the profanation of the mysteries. ““Thessalus, son of Cimon, 
of Lacia, lays information that Alcibiades, son of Cleinias, 
of Scambonidae, has committed a crime against the god- 
desses, Demeter and Persephone, by representing in derision 
the holy mysteries, and showing them to his companions in 
his own house, where, being habited in such robes as are 
worn by the chief priest when he shows the holy things, he 
named himself the chief priest and Polytion the torch-bearer, 
and Theodorus of Phegaea the herald; and saluted the rest 
of the company as initiates and novices. All this was done 
contrary to the laws and institutions of the Eumolpidae and 
the heralds and priests of the temple.’’ He was condemned, 
his property was confiscated, and it was decreed that all the 
priests and priestesses should curse him. 

After the fall of the Four Hundred the orator Antiphon 
was impeached as a traitor.t It is probably about the time 
of this event that the zomos eisangeltikos was passed, sub- 
stantially in the form in which it appears in Hypereides’ 
speech for Euxenippus. Hypereides there says that the law 
prescribed the use of the process in the following cases: 

ἐάν τις τὸν δῆμον Tov ᾿Αθηναίων καταλύῃ ἢ συνίῃ ποι ἐπὶ καταλύσει TOU 
δήμου ἢ ἑταιρικὸν συναγάγῃ ἢ ἐάν τις πόλιν τινὰ προδῷ ἢ ναῦς ἢ πεζὴν ἢ ναυ- 
τικὴν στρατιάν, ἢ ῥήτωρ ὧν μὴ λέγῃ τὰ ἄριστα τῷ δήμῳ τῷ ᾿Αθηναίων χρήμ- 
ατα λαμβάνων.3 

The law as here given is then composed of three distinct 
clauses, each of which in its different way has to do with 
treachery to the Athenian state: (1) overthrow of the gov- 
ernment, (2) betrayal of the military forces, and (3) accept- 
ing bribes as an orator. Three dates have been advanced for 
the passage of the law, namely, 411 B.c., after the overthrow 
of the Four Hundred;3 403-402 B.c., in connection with 
the reforms of Eucleides;4 and the middle of the fourth cen- 


OXON tha 822 Εἰ: 2 and 8. 


3 Thalheim, Hermes, XX XVII, 339 ff.; XLI, 304 ff.; article ‘‘eicayyedia” in 
Pauly-Wissowa. 

4 Caillemer, article ‘‘eicayyedia,”’ in Daremberg-Saglio. Bohm (De εἰσαγγελίαις 
ad comitia Atheniensium delatis) distinguishes three periods in the history of the law, 
the first to the overthrow of the Thirty Tyrants; the second to the wars with Philip, 
to which the law as quoted by Hypereides belongs; and the third to the end of 
Athenian independence. 
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tury. In determining the date, it is necessary to consider 
both when a mention of the different provisions first appears 
in literature and to what periods the different provisions are 
most appropriate. 

One of the chief reasons for dating the law at the time of 
the restoration of the democracy after the downfall of the 
Four Hundred is the occurrence of the phrase ἑταιρικὸν ovva- 
γάγῃ in the first part of the law. The oligarchic clubs had 
been unusually prominent in overthrowing the democracy 
in 411 B.c. It is true that they had long been recognized as 
an important feature of Athenian political life, but they were 
seen as a distinct menace in oligarchic conspiracies for the 
first time in the revolution of the Four Hundred.? According 
to Isocrates, in a speech written about 397 B.c., the informa- 
tion given against Alcibiades while he was still in Athens 
included the following phrase: συνάγοι τὴν ἑταιρείαν. This | 
certainly suggests the phrase as given by Hypereides and 
might lead to the conclusion that this clause was contained 
in the law before the Sicilian expedition. This does not, 
however, seem to be the correct view. The idea of conspiring 
for the overthrow of the constitution had been included in 
the law from the time of Solon. Isocrates, knowing, as did 
Thucydides, that others had worked in collusion with Alci- 
biades, and having in mind the phrase in the zomos eisangel- 
tikos, makes the charge in this form. Isocrates gives the im- 
pression that a formal charge was brought against Alcibiades 
before the Sicilian expedition: ἀμφοτέρας ταὐτας συνθέντες 
Tas αἰτίας εἰσήγγελλον eis τὴν βουλήν, λέγοντες, ὡς ὁ πατὴρ μὲν 
συνάγοι τὴν ἑταιρείαν ἐπὶ νεωτέροις πράγμασιν, κιτιλ. But the 
words in a following section show that these early charges 
were not formulated into an indictment: νομίζων δεινὰ πάσχειν, 
ὅτι παρόντα μὲν αὐτὸν οὐκ ἔκρινον, ἀπόντος δὲ κατεγίγνω- 
σκον. ‘Isocrates simply has in mind, then, the general 
charges which Thucydides refers to as follows in his more 
specific account: ἐμεγάλυνον καὶ ἐβόων ws ἐπὶ δήμου καταλύσει 


τ Lipsius, op. cit., p. 192; Busolt-Swoboda, Staatskunde, II, 1008, n. 6. 
2 Cf. Calhoun, Athenian Clubs in Politics and Litigation, p. 21. 


3 xvi. 6. 
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τά TE μυστικὰ Kal ἡ τῶν Ἑρμῶν περικοπὴ γένοιτο καὶ οὐδὲν εἴη αὐτῶν 
ὅτι οὐ μετ᾽ ἐκείνου ἐπράχθη, ἐπιλέγοντες τεκμήρια τὴν ἄλλην αὐτοῦ 
ἐς τὰ ἐπιτηδεύματα οὐ δημοτικὴν παρανομίαν. The actual im- 
peachment of Alcibiades during his absence seems to have 
been based on the charge of impiety only.’ 

Now, under the Four Hundred the process of eisangelia 
was suspended along with other processes: ἔπειτα τὰς τῶν 
παρανόμων γραφὰς Kal Tas εἰσαγγελίας Kal τὰς προσκλήσεις ἀνεῖ- 
λον.2 It is to be expected that one of the early acts of the 
restored democracy would be the re-establishment of the proc- 
ess. And the enactment of the law to insure its use in cases 
of treasonable practices would be quite natural in view of the 
troubled political situation which the state had just passed 
through. At the time of the restoration of the democracy old 
laws were re-enacted and old processes were reorganized.‘ 

The second clause in the law deals with relations with the 
allies. Such a clause would have been most appropriate 
sometime before the dissolution of the Athenian empire in 
404 B.C., since it would naturally be enacted to obviate the 
danger of betrayal of the allied cities. At the beginning of 
the revolution of the Four Hundred, Peisander, on his return 
from Samos to Athens, abolished the democracies and estab- 
lished oligarchies in some of the cities through which he 
passed. Likewise, Oenoe was betrayed to the Boeotians by 
the oligarchs.s After such acts the enactment of the law 
would be entirely fitting. It may be objected that the clause 
applies, not to the first Athenian empire, but to the second. 
But there were no garrisons established in the cities of the 
second empire,® and the clause does not seem to apply. 
Furthermore, a passage in Lysias indicates that the clause 
was known as early as 399 B.c.: ἄξιον δὲ καὶ τόδε ἐνθυμηθῆναι, 


1 Thucydides vi. 28. 2 Plutarch Alcibiades xxii. I Ath POL xxix an 


4 CIA 1. §7;1.61. There was a commission appointed to make a general revision 
of the laws at this time. Lysias xxx. 2; cf. F. D. Smith, Athenian Political Com- 
MISSIONS, Ὁ. 74. ' 


5 Thucydides viii. 64, 65, 98. 


6 CIA ii. 17; iv (2). p. 10; Hicks and Hill, Greek Historical Inscriptions, No. τοι. 
a1 f, 
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OTL εἰ μέν τις φρούριόν TL προύδωκεν ἢ ναῦς ἢ στρατόπεδόν TL, ἐν 
ᾧ μέρος τι ἐτύγχανε τῶν πολιτῶν ὄν, ταῖς ἐσχάταις ἂν ζημίαις 
ἐζημιοῦτο." 

There is one apparent reference to the third part of the 
law before the end of the fifth century: δεινὸν δέ μοι δοκεῖ εἶναι, 
εἰ τοῖς εἰποῦσι... . μὴ τὰ ἄριστα ὁ μηδὲν εἰπὼν ταὐτὰ πείσεται." 

From the foregoing it is clear that before the end of the 
fifth century all three provisions as given by Hypereides were 
known and that the law was substantially the same as it was 
in Hypereides’ time. It is quite possible that minor changes 
were made subsequent to the restoration of the democracy 
in 410 B.c., although the main body of the law remained the 
same. For instance, if the fine of 1,000 drachmas for failure 
to obtain one-fifth of the votes was ever imposed in cases of 
eisangelia, this provision may have been inserted in a revi- 
sion of the law sometime between the date of Hypereides’ 
Pro Lycophrone and Demosthenes’ speech On the Crown. 

Lipsius’ chief reason (and in this he is followed by Busolt) 
for believing that the zomos eisangeltikos was not formulated 
until the second half of the fourth century, is that in the sec- 
ond half of the century he finds far heavier penalties in cases 
of eisangelia than previously, for, whereas in the first half of 
the century there are cases of fines as penalties, in the second 
half it is a question of death and denial of burial in Athens. 
Furthermore, he finds the first sure case of the application 
of the νόμος εἰσαγγελτικός in Hypereides v. Philocrates.4 None 
of the passages cited by Lipsius is conclusive evidence that 
the νόμος εἰσαγγελτικός provided the penalty of death in 
cases of eisangelia. ‘The case rather seems to be that certain 
laws were passed determining punishment for certain offenses 
which were normally dealt with by ezsangelia.s 

It is clear that the eisangelia was a political process to be 


1 xxxi. 26. Some—e.g., Jebb, 4itic Orators—date the speech a few years earlier. 

2 (Lysias) xx. 10; cf. also 5 and 13. This speech belongs to about 410 B.c. 

3 Cf. Demosthenes xix. 180; xxiii. 167; Aeschines i11. 51; Aristotle Rhet. 11. 13800. 
10; Hypereides Lyc. 20; Eux. 14, 18; Aeschines 111. 252; Lycurgus Leoc. 150. 

eCity pan 20 1.5189 4 

5 Cf, CIA ii. 65; Thalheim, Hermes, XX XVII, 352. 
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used primarily against those who injured the state. It is only 
natural that it should be used in all such cases, as well as in 
those specifically mentioned in the law. Thus many cases 
for which definite processes were provided by law might in 
very serious instances, or even in instances not so serious, 
be handled by eisangelia instead, provided some political 
importance was attached to them. Hence the use of the 
procedure occasionally in ἀσέβεια or in δειλία, which were 
regularly dealt with by γραφὴ ἀσεβείας or γραφὴ δειλίας. So 
it may be concluded that the offense of deception of the peo- 
ple, which, according to an old law cited by Demosthenes,’ 
was punished by death, would naturally be handled by ezsan- 
gelia. In addition, any sudden or terrible offense or offenses 
for which no procedure was specified (designated variously 
as καινόν, δημόσιον, ἄγραφον, ἐξαπιναῖον)ὴ} would naturally be 
handled by eisangelia. 

It has been suggested that the law as quoted by Hy- 
pereides 15 incomplete. Hager+ adds two clauses, one dealing 
with naval affairs, taken from an inscription: ἐάν τις ἀδικῇ 
περὶ τὰ ἐν Tots νεωρίοις ὃ and the other dealing with the com- 
mercial laws, taken from the title of a lost oration of Di- 
narchus: κατὰ Πυθέου περὶ τῶν κατὰ τὸ ἐμπόριον εἰσαγγελία.“ 


πίοι ysias xt 


2 Χχ, 100, 135. Cf. xix. 103; xlix. 67; and Hager, “ον Were the Bodies of 
Criminals at Athens Disposed of after Death?” Four. of Philol., VIII, 7, n. 2. 


3 Lexicographers, 5.0. εἰσαγγελία; Pseudo-Xenophon 4th. Pol. iit. 5. 
4 Four. of Philol., IV, 83 f. 


5 CIA ii. 811¢.140ff.; Boeckh, Urkunden tiber das Seewesen des attischen Staates, p. 
536: ἐὰν δὲ οἱ τῶν νεωρίων ἄρχοντες ot ἐφ᾽ Ἡ γησίου ἄρχοντος παραλαβούσης τῆς πόλεως 
τοὺς κωπέας μὴ ἀναγράψωσιν εἰς τὴν στήλην, ἢ ὁ γραμματεὺς τῶν ἕνδεκα μὴ ἀπαλείψῃ ἀπὸ 
τοῦ ὀφλήματος τοῦ Σωπόλιδος τὸ γιγνόμενον τῶν κωπέων κατὰ τὰ ἐψηφισμένα τῇ βουλῇ, 
ὀφειλέτω ἕκαστος αὐτῶν XXX δραχμὰς τῷ δημοσίῳ, καὶ ὑπόδικος ἔστω Σωπόλιδι καὶ 
τοῖς Σωπόλιδος οἰκείοις τῆς βουλεύσεως τοῦ ἀργυρίου τῆς τιμῆς τῶν κωπέων, ὧν ἂν ἡ 
πόλις παρειληφυῖα ἢ παρὰ Σωπόλιδος καὶ τῶν οἰκείων τῶν Σωπόλιδος. εἶναι δὲ καὶ 
εἰσαγγελίαν αὐτῶν εἰς τὴν βουλήν, καθάπερ ἐάν τις ἀδικῇ περὶ τὰ ἐν τοῖς νεωρίοις. 


6 Dion. Hal. De Din. 10. Hager might well have considered that these crimes 
would be grouped as προδοσία and have been tried by εἰσαγγελία on that ac- 
count. He elsewhere says, “Thus I arrive at the conclusion that εἰσαγγελία was 
applied to crimes enumerated in the νόμος εἰσαγγελτικός but also to all other crimes 
with, however, the restrictions that they must be referred to some section of the 
law and proceeded against under the name of one of the crimes specially designated” 


(Four. of Philol., 1V, 78). 
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Thalheim™ advances the theory that supplementary to the 
νόμος εἰσαγγελτικός three other crimes were admitted to the 
process of εἰσαγγελία in the early fourth century, namely, (1) 
deceptive promises to the people, (2) dishonesty on an em- 
bassy, and (3) any transactions that endangered the Athe- 
nian maritime confederacy. This last refers, of course, to the 
second Athenian confederacy.’ These scholars have been led to 
think that the xomos eisangeltikos is incomplete because they 
regard the law as an attempt to restrict the use of the process 
and are therefore unable to account for the known cases of 
eisangelia which cannot be classified under any section of the 
law. Such difficulties disappear, however, if the thesis here 
set forth is adopted, namely, that the law was intended only 
to insure the use of the process in certain political cases.3 


τ Hermes, XX XVII, 346 ff. PTC) Ait 1 τυ i. 


3 The known cases of eisangelia have been very helpfully collected and classified 
by Hager (op. cit., pp. 79 ff.). Hager, however, had no interest in dating the law 
as it stands in Hypereides, and therefore attempts to fit all the cases under his 
classifications with no reference to the date of the law. He begins with a case which 
was settled before the formulation of the law—the impeachment of Alcibiades for 
impiety. It has been maintained above that the case against Alcibiades was political 
as well as religious, and therefore might have been dealt with by eisangelia even after 
the passage of the law. Another case of κατάλυσις τοῦ δήμου is reported in Dinarchus 
1.94: Καλλιμέδοντα εἰσαγγέλλων (Δημοσθένης) συνιέναι ἐν Μεγάροις τοῖς φυγάσιν ἐπὶ 
καταλύσει τοῦ δήμου; and there are hints of other such cases in Lysias xiii. 50 and 
xii. 48. Trials of generals on the charge of προδοσία furnish many cases of eisangelia. 
Cf, Dem. xix. 180; Lysias xxviii. I, 11, 12, 17; the case of Cephisodotus, Dem. 
Xxill. 167; Aesch. 111. 51, 52; and the scholiast. For other examples, cf. Hager, 
op. cit., p. 84. The trial of the generals after Arginusae is an important case of this 
type, although neither Xenophon nor Diodorus makes use of the term εἰσαγγελία 
in describing it. Cf. however, Hager, op. cit., p. 85; Bonner, op. cit., pp. 245 ff. 
Another famous case is that of Antiphon, who, with his associates, was accused of 
treason on anembassy (X Oratorum Vitae, 833e; cf. Thue. viii. 68). With this may be 
compared the case of Aeschines, whom Demosthenes threatened to impeach on a 
charge of παραπρεσβεία (cf. Aeschines 11. 139; Dem. xix. 125, 131). Another early case 
is that of Aristarchus, who was tried and condemned for his activities under the 
Four Hundred: ᾿Αριστάρχῳ μὲν πρότερον τὸν δῆμον καταλύοντι, εἶτα δ᾽ Οἰνόην προδι- 
δόντι Θηβαίοις πολεμίοις οὖσιν (Xen. Hell, i. 7, 28; cf. Thuc. viii. 98). There are 
several cases of eisangelia against orators who gave bad advice to the state under 
the influence of bribes. Cf. Hyp. Eux. 8, 39. ῥήτωρ in this clause of the law doubt- 
less refers to those who made it their business to speak in assembly, and it might 
therefore be applied to any citizen, although Hypereides objects that Euxenip- 
pus was being tried under this clause, although he was an ἰδιώτης and not a ῥήτωρ 
(Eux. 40; cf. Hager, op. cit., pp. 89 ff.). The clause could undoubtedly be used 
against anyone whose counsels given in public assembly turned out to be injurious 
to the state, especially if they were influenced by bribes. 
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When an impeachment was brought before either the 
boulé or the assembly, one of several things might happen. 
The assembly or the boulé, as the case might be, might fail 
to do anything about it. A case in point is the attempted 
impeachment of Alcibiades before he sailed to Sicily. Al- 
though, according to Andocides, information was laid before 
both bodies, he was not tried.’ If it was felt that the matter 
should be brought to trial, there might arise a long discus- 
sion with many different opinions as to the proper disposal 
of the case. So, in the trial of the generals after Arginusae, 
three different propositions were made: (1) that the generals 
should be tried forthwith by the assembly; (2) that there 
should be a trial according to the decree of Cannonus, also 
before the assembly; and (3) that they should be tried before 
a court according to the law concerning temple robbers and 
traitors. The first proposition carried. Such a discussion 
was terminated by the passing of a ψήφισμα which provided 
for a trial either before one of these political bodies or before 
a δικαστήριον. Some extant psephisms of this kind provide 
some information as to their usual details. For instance, in 
the case against Antiphon the decree states the charge on 
which Antiphon was to be tried; it indicates the persons who 
were to produce the defendants in court; it specifies the prose- 
cutors and determines the penalty in case of condemnation. 
That the penalty was regularly specified if the case was 
turned over to a court is indicated in Pollux’ discussion of the 
εἰσαγγελία : κἂν μὲν μέτρια ἀδικεῖν δοκῇ, ἡ βουλὴ ποιεῖται ζημίας 
ἐπιβολήν, ἂν δὲ μείζω, παραδίδωσι δικαστηρίῳ, τὸ δὲ τίμημα, ὅ τι 
χρὴ παθεῖν ἢ ἀποτῖσαι. The psephism might also specify the 
size of the court before which the trial was to take place: 
εὐθέως κρίσιν Tots ἀνδράσι τούτοις ἐποίουν ἐν TH βουλῇ, ὁ δὲ δῆμος 
ἐν τῷ δικαστηρίῳ ἐν δισχιλίοις᾽ ἐψήφιστο." 

The nomos eisangeltikos, then, has a continuous history 
from the time of Solon down through the fourth century at 
least. In the form in which it occurs in Hypereides, it could 
not have been passed until after the revolution of the Four 


™Cf. supra, p. 301. 
2 Lysias xill. 35. That these cases were eisangeliae 1s shown by Lysias xii. 48. 
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Hundred, but must have been passed soon after the restora- 
tion of the democracy. As it stands in Hypereides, it is a 
revision and amplification of the law of Solon’s time, which 
doubtless had undergone several revisions during the course 
of the fifth century. The law never forbade that offenses 
other than those mentioned in the law should be tried by 
eisangelia, but merely made certain that these specified of- 
fenses should be so tried. There is plenty of evidence that 
any sudden or serious wrong was normally dealt with by this 
process. By the middle of the fourth century, and probably 
earlier, the process was widely employed for the most trivial 
offenses. 


CHAPTER XI 


THE JUDICIAL ORGANIZATION OF THE 
ATHENIAN EMPIRE 


The administration of justice under the Athenian empire 
was influenced by two distinct ideas.‘ On the one hand, 
Athens desired to give to her allies a general feeling of secur- 
ity and equality in commercial matters. Hence, in commer- 
cial suits Athens provided reciprocity in litigation. Arrange- 
ments for the settlement of commercial suits gave the allies 
virtual equality with Athens.? On the other hand, there was 
a tendency on the part of Athens to exercise force and to 
transfer all real power to Athens. This policy is evident in 
her treatment of criminal cases. Here she exercised a close 
surveillance and, as far as possible, kept the means of Judicial 

control in her own hands. Commercial cases and criminal 
cases must therefore be treated separately. 

The system followed in dealing with commercial cases 
can be understood only by reference to certain previous de- 
velopments in Greek judicial practice regarding the rights 
of foreigners. In Homeric society, foreigners appear to have 
had no means of judicial redress. In the time of Hesiod3 
they were permitted, in some cases at least, to use the local 
courts. With the growth of commerce it became desirable 
that facilities should be provided whereby foreigners could 
collect sums due them and that some definite guaranty of 
security of person and property should be provided. Hence 
there arose a very general practice of concluding treaties 

ΤΑ summary of the administration of justice under the empire is provided here 
for the sake of completeness, although the subject is somewhat outside the scope of 
this study. For an exhaustive treatment, cf. Robertson, “University of Toronto 


Studies in History and Economics,” Vol. IV, No. 1: The “Administration of Fustice 
in the Athenian Empire, which is followed closely i in this summary. 


2 Thucydides i. 77; cf. Bonner, Class. Phil., XIV, 284 ff. 
Antiphon, v. 78; cf. Robertson, Class. Phil., XIX, 368. 


3 Works and Days, 225. 
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between states for their mutual advantage in the matter of 
providing for litigation between their citizens. The earliest 
extant treaties OS) guarantee a certain degree of immu- 
nity from seizure. Provision is then made for procedure in 
the nature either of reprisal by the aggrieved party or of in- 
tervention by a magistrate. Finally these treaties came to 
concern themselves also with cases of non-fulfilment of con- 
tracts and other commercial disputes, and_ practically 
guaranteed complete judicial reciprocity. At the time of the 
organization of the Delian League such treaties were doubt- 
less in force between Athens and the chief commercial cities 
of Greece. Suits tried under the provisions of these treaties 
were called δίκαι ἀπὸ συμβόλων. 

One of the most important features of the administration 
of justice under the Athenian empire was the trial of com- 
mercial cases between Athenians and members of allied 
states under the provisions of treaties (σύμβολα). Robertson 
summarizes his findings with regard to σύμβολα and δίκαι ἀπὸ 
συμβόλων as follows:3 

1. The treaties were ratified by a heliastic court under 
the presidency of the thesmothetae.4 They were concluded 
both with the states of the empire and with states outside it, 
but more especially with the former. Among the allies they 
were in force with the autonomous cities and with the sub- 
ordinate, including cities to which cleruchies had been sent 
after a revolt, though in this case the terms were presumably 
less favorable to the allies. 

2. Two things were assured by these treaties: security 
from seizure, and reciprocity in the trial of certain cases. 
These were cases arising out of commercial contracts and 

‘Compare treaty between Chaleion and Oeanthea, JG ix. 333; Hicks and Hill, 
Greek Historical Inscriptions, No. 44. This treaty belongs to about 440 B.c. 


2 These cases were also known.as δίκαι συμβολαῖαι, an expression which involved 
some ambiguity, as συμβολαῖος might be connected either with σύμβολον, a treaty, or 
with συμβόλαιον, a commercial contract. The fact that many cases were both “‘suits 
regulated by treaty” and “suits regarding commercial contracts’? would tend to 
obscure the distinction. 


3 The Administration of fustice in the Athenian Empire, p. 22. 
4 Aristotle 4th. Pol. lix. 6; Pollux viii. 88. Cf. Lipsius, op. cit., p. 968. 
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dealing with the same matters as δίκαι ἐμπορικαί, though 
they differed from the latter in their wider range and in the 
procedure followed. Reciprocity was secured by the prin- 
ciple that actio sequitur forum rei,* with the probable excep- 
tion that cases involving a state were referred toa third state 
for decision. 

3. Treaty cases were tried, in some cases at least, not 
under the laws of either of the contracting states but under 
a special system determined by the treaty.2, We have no evi- 
dence as to the details of the procedure followed, but it prob- 
ably resembled that of Athens, not only on account of the 
preponderance of the capital city in the empire but also be- 
cause of the fact that the procedure of the allies tended to 
approximate that of Athens. It is most probable that for- 
eigners appearing in treaty cases did not require the services 
of a πρόξενος or προστάτης. The court before which these 
cases were brought was not the same as that which tried 
cases involving citizens only, nor yet the same as that which 
tried cases of foreigners not regulated by treaty. The pre- 
siding magistrates were always the thesmothetae,3 except, 
apparently, in the case of Lesbos, where resident Athenian 
magistrates dealt with these cases.‘ 

4. Finally, safeguards were provided,’ to assure the allies 
of a means of redress in case of any infringement of the treaty 
regulations. 

The liberality of Athens in these cases was obviously due 
to her desire to encourage trade. 

A far different policy was followed by Athens in regard 
to political and criminal cases. Here her whole attitude 
was to subordinate and to restrict. Owing to the fact that 
the Delian League was formed under war-time conditions, 


t Stahl, De sociorum Atheniensium iudiciis commentatio, p. 8. 

2Stahl, op. cit., p. 8; Hitzig, Aitgriechische Staatsvertrage tber Rechtshilfe, 
p- 53: Busolt, Geschichte, HI, 234; Wilamowitz, Hermes, XXII, 240. 

3 Aristotle, op. cit., lix. 6. WC LA ιν (1). 96. 

5 CIA ii. 11; Hicks and Hill, op. cit., No. 36; Dittenberger, Sy//oge?, No. 72. The 
decision of an Athenian magistrate rendered in a case which, according to the 
treaty, should not be tried in Athens was null and void, and the magistrate was 
liable to a fine of 10,000 drachmas. 
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powers were doubtless assigned to already existing officials 
and bodies rather than to newly instituted groups. There 
would, therefore, at once be a tendency to leave much of the 
executive power in the hands of the leaders of the league, 
the Athenians. There seems to have been at the outset little 
notion of the judicial disputes which might arise. Further- 
more, the Athenians were the commanders-in-chief of army 
and navy, and their generals would deal with any cases in 
the field. Their authority might easily be extended to deal 
with any action on the part of an ally which hindered the 
execution of the purpose of the league.’ 

The need for a federal judicial system became apparent 
after the allies had begun to grow careless in the performance 
of their duties as allies. Athens by this time had begun her 
imperialistic policy. She had to have a system for forcing 
the allies to perform their duties. She undoubtedly supplied 
this need as occasion demanded, rather than usurped powers 
which had belonged to the league council. She was not slow 
to take advantage of the situation, but transferred important 
cases from the allies to her own courts. As revolting cities 
were conquered, the acts of settlement provided for the ad- 
ministration of justice under the control of Athens. 

The allies fall naturally into three classes: the independ- 
ent communities, those which had revolted and been reduced 
to a subordinate and tributary position, and those which 
voluntarily became subject. The position of the first class 
with regard to judicial matters is uncertain, but this com- 
prised only a small minority of the allied cities and was finally 
reduced to two states—Chios and Methymna. The second 
class were undoubtedly subordinated to Athens both in po- 
litical and in judicial matters. Separate decrees? were nec- 
essary to determine the relations of the revolting states, but 
these conformed to a general policy and followed certain 


I Plutarch Cimon xi. 


2 For the decree regarding Erythrae (between 470 and 450 B.c.), CIA i. 9; 
Hicks and Hill, op. cit., No. 32; Dittenberger, op. cit., No. 8. For Miletus (between 
450 and 447 B.c.), CIA iv (1).22 A. For Chalcis (448 B.c.), idid., iv (1). 27 A; Hicks 
and Hill, op. cit., No. 40; Dittenberger, op. cit., No. 17. For discussion and bibliog- 
raphy, see Robertson, op. cit., pp. 31 ff. 
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general regulations. In the case of the third class, which 
comprised the bulk of the communities which made up the 
Athenian empire, it would be most improbable that separate 
arrangements should be made with each petty state. 

The facts regarding the treatment of these cases may be 
ees as follows:? 

. These cases were subject to certain general regulations 
ἘΝ all the cities of the empire. 

2. Cases ex delicto involving Athenians and citizens of 
allied states were tried at Athens in the first instance. 

3. Cases ex delicto involving allies only were tried in the 
local courts; but, in cases in which the penalties of death, 
exile, or the loss of civil rights were assessed or were fixed by 
law, the matter had to be referred to Athens.? This provi- 
sion appears sometimes to have been extended to cases 1η- 
volving sums of more than too drachmas. The local courts 
possessed absolute jurisdiction only in cases involving a fine. 

4. Sentences of perpetual banishment involved exile from 
the confines of the empire. 

5. Some judicial powers were exercised by Athenian over- 
seas officials. 

6. The allies were assured a legal trial by the proper judi- 
cial authority. 

An important group of cases before the Athenian courts 
were those arising from tribute assessments, including ap- 
peals by the allies against the assessment of tribute and 
prosecution in cases of treasonable activity on the part of the 
allies which led to failure to pay tribute. In cases of dissatis- 
faction with the amount of assessment, the allies might appeal 


1 Robertson, op. cit., p. 46. 


The reference was not, strictly speaking, an appeal. If the case was appeal- 
able, a defendant might decide not to exercise his right but to submit to a penalty 
beyond the competence of the local courts. But that this was not the case ap- 
pears from Antiphon’s statement that the death penalty could not be inflicted 
by a subject city: ἄνευ ᾿Αθηναίων (v. 47). This would seem to show that sentences 
carrying certain specified penalties had to be confirmed by the Athenian court. 
The consent of the defendant had nothing to do with the matter. Cf. Steinwenter, 


op. cit., pp. 74-75. 
3 CTA 1. 37; Hicks and Hill, op. cit., No. 64, for the epigraphical evidence. 
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to an Athenian court; such cases came before the eicaywyeis, 
and they were “monthly suits.’ The other group of cases 
came also before an Athenian court under the chairmanship 
of the ἐπιμεληταί, and were “‘monthly suits.” 

According to the system described above, the local courts 
of the allies retained very little jurisdiction. Cases ex con- 
tractu were in general tried as treaty cases. In cases ex delicto 
all suits involving an Athenian and a citizen of an allied state 
were tried in Athens; while cases involving only allies were 
tried in the local courts with the qualification that if the 
penalty was death, banishment, or ἀτιμία, the matter had to 
be referred to Athens. All tribute cases came to Athens. It 
is probable that the few cases which were retained by the 
local courts were supervised by Athenian overseas officials. 
In general, cases involving allies were tried by regular Athe- 
nian procedure. The procedure for treaty cases, however, was 
of course settled by the treaties. The allies pleaded their 
own cases before the heliastic courts, although they might, 
like Athenian citizens, have the help of professional speech- 
writers. 

In the second confederacy organized under the terms of 
the Aristoteles decree (478-477),3 the “treaty cases” (δίκαι 
ἀπὸ συμβόλων) continued to be settled on the basis of reci- 
procity, as under the empire.* The political affairs of the 
league were managed jointly by a council of the allied cities, 
on which Athens was not represented, and the Athenian 
authorities. Meetings were held at Athens; Athens was the 
executive head of the league.® 

There are no general provisions in the decree regarding 
federal judicature. Whether the omission was accidental or 
intentional, the question of some sort of federal Jurisdiction 
had to be faced in practice. According to the Aristoteles 
decree, if any measure was proposed or put to a vote intended 


«Cf. Lipsius, op. cit., pp. ὃς and gol. POL 7128: ἵν 28 Ὁ: 

3 CIA ii. 17; Hicks and Hill, op. cit., No. 101; Dittenberger, Sy//loge?, No. 147. 

4 (Demosthenes) vii. 9-13 proves that δίκαι ἀπὸ συμβόλων continued after the 
dissolution of the second confederacy. 


5 Diodorus xv. 28. Cf. Marshall, The Second Athenian Confederacy, p. 28. 


416 THE ADMINISTRATION OF JUSTICE 


to annul any provisions of the decree, the person responsible, 
whether a private individual or a magistrate, should be tried 
ἐν ᾿Αθηναίοις καὶ τοῖς συμμάχοις. The penalty was banish- 
ment beyond the territories of Athens and the allies, or death 
with a prohibition of burial within the confines of Athens 
and the allies. The identity of the court contemplated 15 un- 
certain.? A federal court composed of Athenian and allied 
representatives may have been intended. The Aristoteles 
decree was a statement of policy rather than a complete 
constitution of the proposed league. Many details could only 
be worked out with the co-operation of the allies when the 
league was actually formed. The organization of a supreme 
court may have been one of them. It was a prominent fea- 
ture of the Boeotian League of 447-446 which lasted until 
the peace of Antalcidas, 387-386 B.c. On the other hand, 
Athens may have tried Athenian offenders in her own courts, 
leaving the council of the allies to try allied offenders. But 
neither Athens nor the allies would have had authority to 
enforce the prohibition regarding exile and burial. Only a 
supreme court would have jurisdiction over all territories in- 
cluded in the alliance. The difficulty involved in a dual legal 
jurisdiction could have been met by reporting all convictions 
for treason to the general meeting of Athenians and allies. 
In this way both Athenian and allied verdicts could have 
been made valid throughout the alliance. This seems to be 
the preferable view.! 

But in spite of the self-denying Aristoteles decree, Athens 
was guilty of encroachments upon the judicial autonomy of 


1 CIA ii. 17, 56-63. 
2 ΒῸΓ the various suggestions that have been offered, cf. Robertson, ‘The 


Administration of Justice in the Second Athenian Confederacy,’ Class. Phil., 
XXIII, 30ff. 


3 Cf. Lipsius, Berichte d. Kénig. Sach. Gesellschaft d. Wissenschaft. zu Leipzig, 
1898, pp. 154 ff., and dt. Recht, p. 975. 


4 Other possibilities are a trial by the allies with appeal or reference to Athens 
for confirmation, or trial by both the Athenians and the allies. In favor of inde- 
pendent dual trials is cited the practice of deciding questions of peace and war. 
But this is too cumbersome a procedure when others were available. Cf. Robertson, 
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her allies. After the revolt of Ceos, measures were taken to 
punish the guilty leaders. Any of the accused who claimed 
they were innocent could be tried in Ceos and in Athens: 
ἐξεῖναι αὐτοῖς---δίκας ὑποσχεῖν κατὰ τοὺς ὅρκους Kal Tas συνθήκας 
ἐν Κέῳ καὶ ἐν τῇ ἐκκλήτῳ πόλει ᾿Αθήνησι. This seems to 
mean that the case was first tried in Ceos and then referred 
to Athens for confirmation. This is not, strictly speaking, 
an appeal.? The case went to Athens not by choice of the 
defendant but by the requirement of the Athenian decree. 
In another decree imposing commercial restrictions upon 
Ceos the words εἶναι δὲ καὶ ἔφεσιν ’AOnvate καὶ τῶι φήναντι 
καὶ τῶι ἐνδείξαντι occur.3 And in a decree regarding Naxos‘ 
the words rds ἐφεσίμους δίκας indicate that certain types of 
cases had to be referred to Athens. These ranged all the 
way from cases involving 100 drachmas to the more impor- 
tant criminal cases. These provisions amount to a return to 
the system in vogue in the first Athenian empire. 


τ CTA ιν (2). 54 B. Cf. Lipsius, 4#. Recht, pp. 976 f. 
2 On the question of appeal, cf. Steinwenter, op. cit., pp. 75 ff. 
3 CIA il. 546. 4 Ibid., iv (2). 88d. 


CHAPTER XII 


ADMINISTRATION OF JUSTICE 
IN RURAL ATTICA 


Thucydides dwells at some length upon the reluctance of 
the population of Attica to leave their homes and move into 
the city to escape the Peloponnesian invaders: 

Because then of their long-continued life of independence [αὐτονόμῳ 
οἰκήσει] in the country districts, most of the Athenians of early times and 
of their descendants down to the time of this war, from force of habit, even 
after their political union with the city, continued to reside with their 
households in the country. } 


The political union of Attica involved the dissolution of 
councils and magistracies outside of Athens. But it is not 
at all likely that the social, political, and religious associations 
of the communities, that were embraced in the petty inde- 
pendent principalities, were suppressed. Some elements of 
local self-government must have survived in the village com- 
munities. These were grouped into forty-eight naucrariae 
for the purpose of levying taxes and drafting military forces. 
The council of the naucraroi played such an important 
part in public affairs that Herodotus credited it with the 
chief authority in the state at the time of the Cylonian at- 
tempt at tyranny.” All Athenian magistrates and officials 
had some judicial functions. It may be that the naucrars, 
each in his own district, exercised some judicial functions; 
but there is no hint of such powers in the sources. 

In all periods the Athenians were ever ready to resort to 
arbitration for the settlement of their less serious disputes. 
We may be sure that in the village communities arbitration 
played a part in the relations of the people. Perhaps Peisis- 
tratus, in sending out the “rural justices,” was seeking to 
strengthen his hold on the people by substituting his own 
adherents for the local arbitrators.3 When Cleisthenes got 


t Thucydides 11. 16, Smith’s translation. 
2 Cf. supra, p. 130. 3 Cf. supra, p. 184. 
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control of Athens after the expulsion of the tyrants, he abol- 
ished both the zaucraroi and the local justices. He organized 
units of self-government in the village communities known 

s “demes’”’ under “demarchs.”! ‘These political groups 
played an important réle in the state. 

Citizenship depended upon registration in a deme roll.’ 
Sons of citizens were registered by their fathers in the pres- 
ence of the deme assembly. Full opportunity for offering ob- 
jections to the admission of the candidate was afforded. 
Naturalized citizens chose their own demes. A man’s right 
to citizenship could always be tested in court by anyone by 
means of a γραφὴ ξενίας." Occasionally thoroughgoing revi- 
sions of the lists of citizens were made by the deme as- 
semblies. The proceeding was known as a διαψήφισις. Haus- 
soulliers maintains that these sessions were not judicial. 
This view is not quite correct.® It is true that no set time 
was allowed to accusers and defendants, as in a court of law. 
But anyone might address the assembly on behalf of himself 
or another, and all members were sworn and voted secretly 
by ballot. These characteristic features of a trial clearly dis- 
tinguish the διαψήφισις from the regular meetings of the deme 
assembly. Anyone whose name was stricken from the deme 
roll of citizens could appeal to a heliastic court. If the appeal 
was rejected, the appellant was liable to be sold as a slave.’ 

The elaborate Athenian system of auditing public ac- 
counts was reproduced with modifications in the demes. In 
an inscription from the deme of Myrrhinus detailed pro- 
visions for the official audit are found. Even the wording 


τ Aristotle 4th. Pol. xxi. 5. 
2 Haussoullier, La vie municipale en Attique, p. 13. 


3Lipsius, Das Attische Recht, p. 412. Admission to the body of citizens was 
carefully guarded. Some of the more material benefits of citizenship were enhanced 
by keeping the numbers down. Aristophanes (Wasps, 718) jests about the numerous 
prosecutions on the occasion of a distribution of grain. Cf. Plutarch Pericles xxxvii. 


4 Lipsius, op. cit., pp. 414-15. 5 Op. cit., p. 44. 
6 Gilbert, Greek Constitutional Antiquities, p. 208. 


7Isaeus, xii, and Demosthenes, lvii, are our chief sources of information 


regarding these appeals. Cf. Lipsius, op. cit., p. 415. 
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of the oaths administered to the three classes of officials, 
constituting the auditing committee, are given. The auditor 
(εὔθυνος) and the accountant (λογιστής), assisted by the syze- 
gorot, guardians of the public interest, went over the docu- 
ments in each case in the presence of the assembled demesmen. 
The verdict of this commission under the chairmanship of 
the auditor was not valid unless approved by ten demesmen 
elected by the deme assembly and sworn by the demarch.’ 
The most interesting and instructive feature of the pro- 
ceeding is the provision for an immediate appeal to the as- 
sembled demesmen under oath, provided there are thirty in 
attendance. For the deme of Myrrhinus thirty constituted a 
quorum, just as for certain functions 6,000 constituted a 
quorum of the ecclesia.?_ Szanto’s$ view that if only a quorum 
were present the vote must be unanimous is not supported 
either by the wording of the document or by the analogy of 
Athenian practice. It is specifically stated in the document 
that a majority of the ten was required to reverse the verdict 
of the auditor. If a unanimous vote of a quorum in the as- 
sembly was required to reverse the verdict of the ten, such 
an unusual requirement would surely have been mentioned. 
Apparently the entire proceeding in connection with the au- 
dits took place in the presence and hearing of the assembly, 
so that the various votes could be taken without delay if a 
quorum was present; otherwise an adjournment would be 
necessary. Appeals were discouraged by an addition of 50 
per cent to the fine in case of failure. In another fourth- 
century document‘ provision is made for the arbitration of 
disputes between the deme of Aexone and the lessees of pub- 
lic lands or farmers of public revenues who were in arrears, 
which otherwise would go to the heliastic courts. An agree- 
ment, confirmed by oaths and pledges, to abide by the ar- 
bitral award and not to have recourse to litigation was 
required. The demarch, aided by advocates (σύνδικοι), pre- 
sents the case against the lessees alleged to be in arrears. A 
1 CTA 11. 578; Haussoullier, op. cit., pp. 80 ff. 
2 Cf. supra, pp. 194 ff. ὁ Untersuchungen tiber das attische Birgerrecht, p. 36. 
4 Haussoullier, of. cit., pp. 87 ff. | 
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curious situation arises: the deme is at once party and judge. 
But the submission of the case to arbitration is voluntary. 

The demarch had no real judicial functions. But just 
as Athenian magistrates presided over meetings of the dicas- 
teries, so the demarch presided over the judicial proceedings 
of the assembly and administered the oath. But this is not 
significant, because he presided over all meetings of the as- 
sembly. Like all Athenian executive officers, he had the 
right to inflict fines upon demesmen who obstructed him 
in the performance of his duties.t As chief magistrate the 
demarch represented the municipality in all legal proceed- 
ings in which it was a party. Thus, when a rejected citizen 
appealed to a heliastic court against the vote of the assembly 
in the revision of the roll of citizens, the demarch, assisted 
by five chosen advocates, opposed the appeal.? 

An extant inscription? shows that advocates were granted 
special honors as a recognition of their services to the deme. 
No doubt, like the city advocates, they received pay as well. 

There has been considerable difference of opinion, both 
in ancient and in modern times, as to the nature of the inter- 
vention of the demarch in the process of seizing the property 
of debtors and condemned criminals. Outside of the lexi- 
cographers and scholiasts, only two passages refer to the sub- 
ject. In the sentence of death and confiscation of property 
passed upon Antiphon and Archeptolemus in 410 B.c., the 
demarchs of their respective demes were directed to identify 
the property involved.4 This document, quoted by Pseudo-. 
Plutarch, goes back to Craterus’ collection. In the Clouds 
of Aristophanes’ Strepsiades complains to his son that he 
has lost some suits and is being threatened with seizure of 
his goods and chattels in pledge for interest. In answer to 
his son’s query as to why he is tossing about on his bed, he 

 Schoeffer, article ““Demarchoi” in Pauly-Wissowa, IV, 2708. In the case of the 
demarch such fines had to be confirmed by a dicastery. Cf. supra, p. 279. 

2 Aristotle 4th. Pol. xlii. 1. Cf. CIA iv. 2. 583. 3 CIA i. 581. 


4Pseudo-Plutarch, X Oratorum Vitae, 834 A. τὼ δὲ dnudpxw ἀποφῆναι τὴν 
οὐσίαν αὐτοῖν. 


5 Lines 33 ff. 
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replies: δάκνει με δήμαρχός τις ἐκ τῶν στρωμάτων. The plain im- 
plication is that as a result of his failure to pay his creditors 
he expects visits of the demarch of Cicynna. 

The réle of the demarch under the circumstances set forth 
in these passages is not entirely clear. According to the lex1- 
cographers' and the scholiast on Aristophanes’ Clouds, 37, 
the demarch not only kept a register of the real estate in his 
deme but recorded pledges of property to secure payment of 
money owed. As to the register of real estate, there can be 
little doubt that the lexicographers are right.? But there is 
not sufficient evidence to warrant the belief that the demarch 
registered chattel mortgages. It 1s, however, clear that in 
some fashion the demarch intervened in the seizure of goods 
to satisfy a judgment. But, in view of the fact that we have 
in a speech attributed to Demosthenes,3 a very detailed ac- 
count of the seizure of the chattels of a judgment debtor and 
the murder of a female servant, without any mention of a 
demarch, it seems likely that all the demarch could be re- 
quired to do was to assist creditors by pointing out the habi- 
tation and property of the debtor whose goods and chattels 
were ἐνέχυρα. 


* Suidas; and Harpocration, 5.v. δήμαρχος. 


2 Thalheim (Lehrbuch der griechischen Rechtsalterthiimer, p. 57, n. 1) accepts the 
statements of the lexicographers. Lipsius doubts the existence of real estate regis- 
ters in the office of the demarch (0p. cit., p. 302, n. 12) but thinks that it was usual 
(uiblich) for the demarch to accompany men making seizures (p. 950). 


3 xlvii. 53 ff. 


CHAPTER XIII 
THE OLIGARCHIC REACTION 


No revolution in fifth-century Athens could fail to modify 
very fundamentally the democratic judicial system. The 
popular courts constituted the bulwark’ of Athenian democ- 
racy. The constitutional history of Athens is largely a rec- 
ord of the various enactments that enlarged and consolidated 
their power, such as the restriction of the powers of the Areop- 
agus, the limitation of the punitive power of the Senate of 
Five Hundred, the γραφὴ παρανόμων, the law regulating im- 
peachments (νόμος εἰσαγγελτικός), and the provision of pay 
for jurors. These reforms encountered much opposition. 
Pericles’ introduction of pay for jury service in particular 
called forth much criticism. Aristotle says: 

Pericles was the first to institute pay for service in the law-courts, as 
a bid for popular favor to counterbalance the wealth of Cimon..... 
Some persons accuse him of thereby causing a deterioration in the char- 
acter of the juries, since it was the inferior people who were anxious to 
submit themselves for selection as jurors, rather than the men of better 
position.? 

It has been suggested that Aristotle may have had in mind 
the animadversions of Plato, who in the {78} represents 
Socrates as saying: 

I should like to know whether the Athenians are supposed to have been 
made better by Pericles, or, on the contrary, to have been corrupted by 
him; for I hear that he was the first who gave the people pay, and made 


them idle and cowardly, and encouraged them in the love of talk and of 
money. 


The rejoinder of Callicles that Socrates must have heard 
that from the philo-Spartan set shows that this was the view 
of the conservatives who, if not openly anti-democratic, were 
at least strongly opposed to the extreme type of democracy 
developed in Athens. This sentiment undoubtedly goes back 
to the fifth century. 


t Aristotle 4th. Pol. ix. 1. D1 bid, XXVil. 3. 4, 3 515 EB. 
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Not much constructive fifth-century criticism has sur- 
vived. Indeed, there could be little so long as the theory 
prevailed that those who governed should administer justice. 
There could be no real improvement until people were will- 
ing to intrust large judicial powers to men fitted by training 
and temperament to exercise them wisely. Some advanced 
views were expressed in the fourth century which may well 
have had their counterpart in the days of Pericles. In the 
Republict Plato maintained that justice should not be ad- 
ministered by butchers and bakers and candlestick-makers. 
Here he was far in advance of the times. But in the Laws,? 
a more practical treatise, he reverts to the normal Greek view: 

In the judgment of offenses against the state the people ought to 
participate, for when anyone wrongs the state they are all wronged, and 
may reasonably complain if they are not allowed to share in the decision. 
.... And in private suits, too, as far as possible, all should have a share; 


for he who has no share in the administration of justice, is apt to imagine 
that he has no share in the state at all. 


But he goes so far as to recommend the establishment of a 
supreme court of appeal. The idea of an appeal did not origi- 
nate with Plato. Appeals of various kinds were familiar in 
Athenian practice of the fifth and fourth centuries. Appeal 
was one of the most significant features of Solon’s reforms. 
But the originality of Plato’s scheme was the character of the 
proposed court. It was virtually a body of experts. Socrates 
in the Zpology* suggests that in capital cases more time, even 
several days, should be allowed for the trial. This is a criti- 
cism of current practice. 

Isocrates, writing in 355 B.c., charged the courts of his 
day with laxity and advocated a return to the πάτριος 
πολιτεία When the Areopagus was guardian of the laws and 
the constitution: 

In those days, in adjudicating suits for the recovery of money lent out, 
they did not favor the debtors but obeyed the laws, being more indignant 
at those who tried to evade payment than the victims themselves, for 


they believed that the poor rather than the rich were injured when con- 
fidence in loans was destroyed.5 


* 397 Ὁ. 
2768 A, Jowett’s translation. beep ets 
3 Laws 767 C. 5. Areopagiticus 34. Cf. Antidosis 142. 
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The πάτριος πολιτεία was a favorite slogan of both reaction- 
aries and reformers in the fifth century. Pseudo-Xenophon, 
writing in 424 B.c., observes that “in their courts the Athe- 
nians are more concerned with what is to their advantage 
than what is just” and that “‘a bad man has a better chance of 
escaping justice in a democracy.”! He rejects the suggestion 
that the congestion of the courts might be cured by provid- 
ing more panels because the smaller numbers would be more 
easily bribed. 

Any large modification is out of the question, short of damaging 

democracy itself. No doubt many expedients might be discovered for im- 
proving the constitution, but if the problem is to discover some adequate 
means of improving the constitution while at the same time democracy is 
to remain intact, I say it is not easy to do.? 
The plain implication of such language is that the only way 
to improve the democratic administration of justice is to 
abolish democracy. There are indications in the essay that 
the problem of restricting litigation had been raised. After 
giving a list of the different types of cases that came before 
the courts, the writer inquires: “Must we not recognize the 
necessity of deciding all these matters? Otherwise let any- 
one mention one, the settlement of which is not compul- 
sory.’3 Some critics believed that the indefiniteness of the 
laws of Solon was responsible for much unnecessary litiga- 
tion. Aristotle found no justification for this criticism, but 
it was familiar to conservative circles in the fifth century. 
When the revolutionists got control of the government, their 
measures seem to indicate that they believed it. 

Twice in the last quarter of the fifth century the ol1- 
garchs had an opportunity of putting into effect current sug- 
gestions for the improvement of the administration of Justice. 
Both in 411 and in 404 B.c. the oligarchs employed constitu- 
tional means to overthrow democracy, by appointing com- 
missions of thirty to draft a constitution based on the πά- 
τριος πολιτεία. According to Thucydides,’ the commission of 
411 B.c. merely recommended the abrogation of the γραφὴ 


τ Ath. Pol. i. 13; 11. 20, Dakyns’ translation. 3 Tbid., iii. 6. 
2 Tbid., iii. 8 fF. 4 Aristotle 4th. Pol. ix. 2. 
5 viii. 67. Cf. Aristotle op. cit., xxix. 4. 
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παρανόμων. By thus destroying the greatest safeguard of the 
constitution the revolutionists rendered the courts power- 
less. Any proposal could be brought before the assembly. 
The government was put into the hands of the Four Hundred, 
who took the place of the senate and filled the magistractes 
with their adherents. 

Criminal cases came before the Four Hundred as senators, 
with power to inflict even the death penalty. Andocides* 
was arraigned before them, charged with supplying grain 
and oar spars to the army at Samos, which had espoused the 
cause of democracy. Technically the indictment was for 
trading with the enemy. At first the senate seemed disposed 
to put him to death, but in the end it sent him to prison. 
According to Thucydides,? an Argive implicated in the mur- — 
der of Phrynichus was apprehended and “tortured by the 
Four Hundred.” The torture was applied for the purpose of 
procuring a confession. No other case of judicial action on 
the part of the Four Hundred 1s recorded. But during the 
four months they were in power, they put a few to death, 
imprisoned some, and banished others. 

No trials for homicide are reported, but there is no evi- 
dence that the Areopagus did not continue to function as a 
homicide court. The intervention of the Four Hundred in 
the inquiry regarding the death of Phrynichus was to secure 
evidence. 

There is no information regarding the disposal of civil 
cases. Popular courts could have been recruited from the 
ranks of the Five Thousand, but there is every reason to 
believe that this body existed only on paper until, upon the 
overthrow of the Four Hundred, the assembly voted to turn 
over the government to them. Whether the constitutions 
described by Aristotle belong to this transitional period after 
the overthrow of the oligarchy or to the oligarchic régime 
makes little difference, for they contain no definite provisions 
regarding the judiciary. The temporary or transitional con- 
stitution provided for a council of 400. “In all that concerned 
the laws, in the examination of official accounts, and in other 


Sl rate ch 2. ψι11. Ὁ. 3 [bid., viii. 70. 2. 
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matters generally it might act according to its discretion.’”? 
This section of the constitution undoubtedly gave the council 
a free hand in organizing the judiciary. In the definitive 
constitution which never came into effect there is not a word 
about the judiciary. 

To a modern reader this seems to be a strange omission. 
There are two possible explanations. Either Aristotle omitted 
the matter in his summary, or the commission, having pro- 
vided the machinery of government, left these and other de- 
tails of administration to be worked out by the new govern- 
ment. This is what Plato proposed in the Repudlic. 

Good citizens will themselves discover the necessary regulations re- 
garding the business of the agora, about bargains and contracts with 


artisans, about insults and injuries, and the order in which cases are to be 
tried and how judges are to be appointed.” 


The Commission of Thirty in 404 B.c. did not, like the 
committee appointed in 411 B.c., report back to the assem- 
bly, but deferred their report indefinitely. Meanwhile they 
filled the magistracies and the boulé with their adherents. 
Such laws as they required they reported to the boulé for 
ratification. Xenophon‘ speaks of Critias, along with Chari- 
cles, as νομοθέτης. This simply means that ἐπ} men, because 
of their prominence, were credited with initiating all the 
legislation of the Thirty. Owing to their longer tenure of 
power and their firmer grip on the situation, the Thirty made 
a deeper impression on their own and the succeeding genera- 
tion than the Four Hundred. Consequently more data are 
available for reconstructing the history of their rule. Some 
of their statutes known as “‘new laws’’s (καινοὶ νόμοι) deal 
with the administration of justice. They are laws such as 
might have been promulgated by the governments provided 
for in the constitutions summarized by Aristotle in connec- 
tion with his account of the Four Hundred.® In two instances 


t Aristotle, op. cit., xxxi. Cf. Smith, Athenian Political Commissions, p. 66; 
Ferguson, ““The Constitution of Theramenes,” Class. Phil., XX1, 72. 


2 426, Jowett’s translation. 3 Aristotle op. cit., xxxvil. 
4 Memorabilia τ. 2. 31. Cf. Demosthenes xxiv. go. 


5 Xenophon Hellenica 11. 3. 51. 6 Aristotle op. cit., xxx and xxxi. 
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the legislation reflects very closely current criticism of the 
democratic judicial system. 

They revised such of the laws of Solon as were obscure 
and so were responsible for much unnecessary litigation. 
The avowed purpose of these changes was that “‘no opening 
might be left for the professional accuser.’’ As an example, 
Aristotle’ cites their “‘making the testator free once for all 
to leave his property as he pleased, and abolishing the exist- 
ing limitations in case of old age, insanity, and undue female 
influence.’ He admits that the laws of Solon were not al- 
ways drawn up “in simple and explicit terms” and cites the 
law regarding inheritances as an illustration. But he rejects 
the naive view that Solon did this purposely “in order that 
the final decision might be in the hands of the people.” His 
own view 15 that the obscurities were due to the “impossibil- 
ity of attaining ideal perfection when framing a law in gen- 
eral terms.’”? 

Another law forbidding instruction in λόγων τέχνη was 
really a blow at the courts. Xenophon says it was aimed at 
Socrates by Critias, because of a long-standing personal 
grievance against him. But such an ordinance, if enforced 
for any considerable period, would not only destroy all higher 
education but would prevent young men from obtaining an 
adequate training for appearing before the courts. And 
courts could not function properly without competent ac- 
cusers. 

The Thirty rescinded also the laws of Ephialtes and Ar- 
chestratus regarding the Areopagus. Ephialtes is said “to 
have stripped the Areopagus of all the acquired prerogatives 
from which it derived its guardianship of the constitution, and 
assigned some of them to the council of the Five Hundred 
and others to the assembly and the law courts.’ Some ten 
years later Pericles τῶν ᾿Αρεοπαγιτῶν ἔνια παρείλετο." 

There are no references to cases before the Areopagus and 
the other homicide courts. The theory has been advanced 


TT btd., ΧΧΣΥ. 2: 2 [bid., ix. 2. Cf. Aristotle Politics 12820. 
3 Xenophon Memorabilia τ. 2. 31. Cf. Grote, op. cit., VIII, 257. 
4 Aristotle 4th. Pol. xxv and xxvii. Cf. supra, pp. 252 ff. 
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that the Thirty suspended the Areopagus as a homicide 
court. Some scholars have cited in support of this theory a 
provision’ of the amnesty agreement of 403 B.c. as It appears 
in Aristotle. No critic of the Athenian system of adminis- 
tering justice in the fifth or fourth century had any fault to 
find with the Areopagus as a court. On the contrary, it was 
uniformly praised and approved.? The judicial functions of 
the Areopagus were so intimately associated with religion 
that even the most reckless revolutionists would have hesi- 
tated to interfere with them. The attitude of the Thirty 
toward the Areopagus is shown in the restoration of the 
ancient prerogatives of which it had been deprived by Ephial- 
tes. Only the most unequivocal evidence would justify us in 
believing that the Thirty with one hand restored political 
powers and with the other took away semi-religious func- 
tions. There was nothing to gain by such proceedings. 

The passage in Aristotle’ as it appears in recent editions 
is as follows: τὰς δὲ δίκας τοῦ φόνου εἶναι κατὰ τὰ πάτρια, εἴ 
τίς τινα αὐτοχειρίᾳ ἔκτεινεν ἢ ἔτρωσεν, τῶν δὲ παρεληλυθότων 
μηδενὶ πρὸς μηδένα μνησικακεῖν ἐξεῖναι, κατὰ. The provision 15 
just what one would expect in an amnesty agreement or 
proclamation. Homicide involved pollution. Consequently 
amnesty could not be extended to murderers who for any 
reason had escaped justice under the Thirty. Previous am- 
nesty proclamations had always excluded homicides.4 The 
amnesty of 403 B.c. was no exception, as this provision shows. 


1 Aristotle op. cit., xxxix. 5. Lipsius, op. cit., p. 42, n. 129. 
2 Xenophon, Memorabilia 111. §. 20, represents Socrates as asking the younger 


Pericles “‘whether he knew of any judges whose verdicts were more excellent, more 
in accordance with law, more respected or more just than those of the Areopagus.” 


3 Op. cit., xxxix. 5. This is the reading of Kenyon, Oxford text, 1920, and of 
Oppermann, Teubner text, 1927. Sandys’ αὐτόχειρ yields the same sense as αὐτο- 
χειρίᾳ. Thalheim (Berliner Philologische Wochenschrift, 1909, p. 703) objected to 
the accepted reading on the ground that if the first sentence contained an exception 
to the general amnesty, ἄλλων was required in the next sentence, and reads ἐκτείσατο 
τρώσας (Teubner text, 1909). The meaning of the provision thus emended is that 
redress for wrongs suffered under the Thirty was not to be sought either by self- 
help or by judicial proceedings. This is not convincing. The point regarding ἄλλων 
is not of sufficient weight to justify the importation of such a novel term into the 
amnesty. 


4 Andocides 1. 78. Cf. supra, p. 104. 
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According to this section of the agreement, anyone was liable 
to prosecution for homicide committed αὐτοχειρίᾳ during the 
rule of the Thirty. The word αὐτοχειρίᾳ was intended to 
distinguish ordinary homicides from the judicial murders of 
the Tyrants, in which they tried to involve as many as possi- 
ble as aiders, abettors, and accessories. Thus the men who 
arrested Leon of Salamis, and others like them, were amply 
protected. Responsibility for judicial murders was put upon 
the Thirty and the others specified in the agreement. These 
either submitted to an audit or went into voluntary exile. 
Eratosthenes,? against whom the chief charge was responsibil- 
ity for the death of Polemarchus, one of the victims of the 
Thirty, submitted to an audit. In any case, full provision 
was made to protect citizens from pollution due to the pres- 
ence of murderers in their midst. This provision of the am- 
nesty agreement thus interpreted affords no support for the 
theory, based upon a passage in Lysias, that the Thirty sus- 
pended the Areopagus as a homicide court. A client of 
Lysias in a speech of uncertain date says of the Areopagus: 
ᾧ Kal πάτριόν ἐστι Kal ἐφ᾽’ ἡμῶν ἀποδέδοται τοῦ φόνου Tas δίκας 
δικάζειν. If one insists upon translating ἀποδέδοται “has been 
restored,” the natural interpretation of the passage is that, 
during the reign of terror, sittings of the Areopagus as 
a homicide court were suspended de facto but not de jure. 
From motives of self-interest and self-preservation, citizens 
doubtless refrained from prosecuting homicides. With the 
return of democracy came freedom of action. Rights were 
now again exercised that had merely been allowed to lapse. 
The most recent editors, reading ἀποδέδοται, translate: ‘““Le 
tribunal d’Aréopage lui-méme qui, comme au temps de nos 
ancétres, a aujourd’hui le privilége des affairs de meurtre.’”4 


τ Plato Apology 326. 

2 Lysias xii. According to the amnesty agreement, these cases were to come be- 
fore a special jury drawn from the three upper property classes. Wilamowitz, 4ris- 
toteles und Athen, 11, 217 ff. Lipsius, op. cit., pp. 293 ff. | 

31. 30. Cf. Sandys, Aristotle's Constitution of Athens, p. 142. 

4Gernet and Bizos. The word ἀποδίδωμι is regularly used in a legal and consti- 
tutional sense of the granting or assigning of powers, prerogatives, and functions to 
political bodies or persons. An instructive example is found in Aristotle Politics 
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There is no reason for doubting the correctness of Demos- 
thenes’ statement: τοῦτο μόνον τὸ δικαστήριον οὐχὶ τύραννος, οὐκ 
ὀλιγαρχία, οὐ δημοκρατία τὰς φονικὰς δίκας ἀφελέσθαι τετόλμηκεν." 

By these various measures the Thirty τὸ κῦρος ὃ ἦν ἐν τοῖς 
δικασταῖς κατέλυσαν." This purpose was effected partly by re- 
moving some of the causes of litigation by a simplification 
of the laws and partly by assigning to other bodies and 
officials some of the functions and prerogatives of the heltas- 
tic courts. What these functions were can only be conjec- 
tured. The most prolific sources of litigation under the de- 
mocracy were the δοκιμασίαι, εὔθυναι, and γραφαὶ παρανόμων. 
Nothing could be easier than to transfer all questions relat- 
ing to the magistrates and the laws to the Areopagus which 
in the πάτριος πολιτεία had τὴν τῆς πολιτείας φυλακήν.3 

There are casual references to εἰσαγγελία, ἔνδειξις, φάσις, 
and ἀπογραφή in the time of the Thirty, but there 15 no indi- 
cation of the tribunal before which they were brought except 
in one instance. During the rule of the Ten, who succeeded 
the Thirty for a short time, Patrocles, the king archon, met a 
personal enemy, Callimachus, carrying a sum of money. 
Patrocles at once stopped him and asserted that the money 
belonged to the state.4 During the dispute Rhinon, one of 
the Ten, appeared. On hearing the details of the quarrel, he 
took the disputants before his colleagues, presumably for a 
preliminary examination. The case came before the boulé 
for trial in the form of a φάσις, and a verdict in favor of the 
treasury was rendered. Patrocles evidently acted as prose- 


12750: τούτων yap ἢ πᾶσιν ἢ τισὶν ἀποδέδοται τὸ βουλεύεσθαι καὶ δικάζειν. Cf. also 
Plato [on 537¢: ἑκάστῃ τῶν τεχνῶν ἀποδέδοταί τι ὑπὸ τοῦ θεοῦ ἔργον. Other ex- 
amples are cited by Frohberger, ad /oc., and in the appendix to his notes on the 
passage a full citation of the literature is given. Lipsius (op. cit., pp. 41-42) accepts 
the older view that ἀποδέδοται means “‘redditum est,” but regards the theory that 
the Thirty abolished the homicide courts as not proved. In the reign of terror 
“musste des Areopags Tatigkeit lahmgelegt werden.’ For other discussions of the 
passage cf. Philippi, Der Areopag und die Epheten, p. 266; Rauchenstein, Philologus, 
X, 604 ff.; Curtius, IV, 16. 

The reading ἀποδίδοται, preferred by some editors, does not change the sense 
of the passage. 


T xxiii. 66. SOLA RXV aD 


2 Aristotle op. cit., Χχχν. 4 Isocrates xvill. 5 ff. 
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cutor. It was the boulé that tried the sycophants who were 
put to death in large numbers at the beginning of the rule 
of the Thirty. The form in which these cases were brought 
is not specified. It was probably εἰσαγγελία, which was a 
normal form of procedure against sycophants. The term 
ἔνδειξις was also used in certain cases.t Just before the over- 
throw of the democracy the well-organized oligarchs pro- 
cured the arrest of Strombichides and other prominent demo- 
crats, charging them with plotting against the government. 
The senate brought them before the overawed assembly, 
which voted that they should be tried by a dicastery of 2,000. 
After the Thirty were installed in power, they had the men 
tried by the senate. Lysias quotes the verdict of the senate 
exonerating the informer Agoratus from complicity in the 
plot. 2 There 1s no reported case of ἀπογραφή, but the process 
is so similar to φάσις that it also would naturally come before 
the boulé. 

The Thirty themselves exercised Judicial functions. Like 
the democratic magistrates and boards, they conducted the 
preliminary investigation (ἀνάκρισις) and presided at the trial. 
One of the “new laws” gave the Thirty the right to put to 
death any Athenian whose name was not on the catalogue 
of the Three Thousand. Theramenes was first brought be- 
fore the boulé; but when it became apparent that the 
senators could not be trusted to condemn him, Critias with- 
drew the case, struck Theramenes’ name from the list of 
citizens, and had him condemned by the Thirty. No doubt 
the Thirty were responsible for the majority of the judicial 
executions that made their rule a reign of terror. 

No civil cases are reported. In fact, a client of Isocra- 
tes says that court sittings were suspended: πρὸς δὲ τούτοις, 
ἀκαταστάτως ἐχόντων τῶν ἐν TH πόλει Kal δικῶν οὐκ οὐσῶν τῷ 
μὲν οὐδὲν πλέον ἢν ἐγκαλοῦντι, x.7.\.4 This statement does not 


‘Lofberg, Sycophancy in Athens, p. 92. 13 Lysias ΧΙ. 2ς te 
3 Xenophon Hellenica ii. 3. εἰ. 


4xxi. 7. Owing to doubts that have been cast upon the authenticity of this 
speech, too much weight should not be attached to the statement that there were no 
court sessions (Drerup, Isocratis opera omnia, I, cxix). 
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necessarily mean that there was no provision for the trial of 
private suits (δίκαι) during the whole period of the tyranny; 
it may simply mean that toward the end of their rule the 
city was distracted by civil war and the courts could not sit. 
This situation occasionally arose under democracy in war 
time. Demosthenes’ cites a law of the restored democracy 
to the effect that ὁπόσα δ᾽ ἐπὶ τῶν τριάκοντα ἐπράχθη ἢ δίκη 
ἐδικάσθη, ἢ ἰδίᾳ ἢ δημοσίᾳ, ἄκυρα εἶναι. It is of no consequence 
in this connection whether the law as quoted is genuine 
or not, for the text of the speech shows that it had to do 
with the annulment of “things done in the time of the Thir- 
ty.”? That res judicatae are included is indicated by the 
words πότερον (φήσομεν) τὰ δικαστήρια, ἃ δημοκρατουμένης τῆς 
πόλεως ἐκ τῶν ὀμωμοκότων πληροῦται, ταὔτ᾽ ἀδικήματα τοῖς ἐπὶ 
τῶν τριάκοντ᾽ ἀδικεῖν; Demosthenes’ words throw no light 
on the composition of the tribunals under the Thirty. By 
implication they are called δικαστήρια, but at the same time 
they are distinguished from the democratic δικαστήρια re- 
cruited ἐκ τῶν ὀμωμοκότων. Frohberger calls them rechtswidrig 
zusammengesetzte Dikasterien, meaning presumably “‘panels 
drawn from the Three Thousand.’ The measures taken to 
suppress sycophants suggest that the Thirty planned some 
sort of popular court in addition to the boulé, for sycophancy 
could flourish only where there were large courts. The Three 
Thousand, along with the knights, made up the court that 
tried and condemned the Eleusinians;3 but they were not 
called upon to try Strombichides and other active democrats, 
though there was a psephism that they should be tried by a 
dicastery of 2,000.4 The trial of the Eleusinians was a traves- 
ty of justice in which the Three Thousand were required to 
participate in order that they might be implicated in the 
crimes of the Tyrants. 

Provision could have been made for the adjudication of 
civil suits by reverting to the pre-Solonian system under 
which the magistrates were empowered to give binding de- 

τ τχῖν τὸ ff. 

2 Tbid., ς7: ὁ γοῦν νόμος οὑτοσὶ ἀπεῖπε τὰ πραχθέντα ἐπ᾽ ἐκείνων μὴ κύρι᾽ εἶναι. 


3 Xenophon Hellenica ii. 4. 9-10. 4 Lysias ΧΙ]. 35. 
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cisions. This measure could have been justified as a return 
to the πάτριος πολιτεία. But there is no reference to the exer- 
cise of judicial functions by magistrates. 

An expression of Lysias™ suggests that arbitration was 
widely used under the Thirty. A client of his was one of the 
Three Thousand. On this ground he was challenged on his 
δοκιμασία as being anti-democratic when selected for office 
under the restored democracy. He maintained that his con- 
duct had been irreproachable, though there had been plenty 
of opportunity for wrongdoing if he had been so disposed. 
For example, he had arrested no one, put no one on the list of 
proscribed, οὐδὲ δίαιταν καταδιαιτησάμενος οὐδενός. 

The implication of this statement is not only that arbi- 
tration was an important feature in litigation but that ad- 
herents of the Thirty were in the habit of interfering in the 
process in the interest of themselves or their friends. Public 
arbitration? had not yet been instituted, and it is not easy 
to see how there could have been any serious interference 
with private arbitral awards on the part of the Thirty and 
their friends. It is tempting to suggest that the Thirty, like 
Peisistratus, provided official arbitrators who, in case of fail- 
ure to induce the parties to compromise, were empowered 
to render a binding decision. The Thirty rural Justices first 
appointed in 453-452 B.c. could easily have been used for 
this purpose. 

™ xxv. 16. 2 Cf. infra, pp. 346 ff. 


3 Cf. infra, p. 352, for speculations regarding the functions of the thirty rural 
Justices. 


CHAPTER XIV 
THE BOULE OF FIVE HUNDRED: 


Cleisthenes instituted the boulé of Five Hundred, pre- 
sumably before 508-507 B.c., the date of the struggle between 
Isagoras and Cleisthenes and the interference of the Spartan 
Cleomenes.? This boulé continued to be of great importance 
through the remainder of the sixth century and throughout 
the fifth century. It underwent some important changes at 
the time of the two oligarchic revolutions in 411 and 404 
B.c. The boulé of 411 B.c., consisting of 400 members, was 
unique in some respects. It was the sovereign body of the 
state and was subject to no interference. Herein it differed 
from the boulé under the democracy, which acted in conjunc- 
tion with the ecclesia and the heliastic courts and was not 
sovereign. After the downfall of the Four Hundred, the dem- 
ocratic boulé of Five Hundred was restored and its numbers 
remained unchanged under the tyranny of the Thirty. The 
boulé of Five Hundred under the Thirty, then, was much 
more like the democratic boulé than was the boulé of the 
Four Hundred, for it was compelled to yield to the authority 
of the Thirty, who were, of course, supreme. Cloché has 
well said that the Council of the Four Hundred is comparable 
to the Thirty themselves rather than to the council under 
the Thirty, for the Council of Four Hundred and the Thirty 
were each the final authority in their respective régimes.3 

It has been argued that the boulé after the democratic 

τ In the interests of clarity and continuity it has been thought better to assemble 


the material on the boulé in one chapter rather than to treat it in connection with 
each period of reform. 

2 It has been assumed above, p. 189, that it was probably the new Cleisthenean 
boulé of Five Hundred rather than the Solonian Council of Four Hundred which 
rendered Cleisthenes such valuable assistance at this time. In fact, it is doubtful 
if the Solonian council could have been in existence at the time. 


3 Cloché, “Les pouvoirs de la boulé d’Athénes en 411 et en 404 avant J.-C.,” 
Rev. d. études grecques, XX XVII, 412 ff. For the judicial activity of the boulé under 
the Four Hundred, cf. supra, p. 326. 
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restoration of 403 B.c. was decidedly inferior in power and 
prestige to the democratic boulé of the fifth century.7 This 
argument is based on the supposition that the reforms of 
403 B.c. in general seriously weakened the powers of the 
boulé. But Cloché has shown convincingly that in the fourth 
century the boulé had practically the same powers as in the 
fifth—in legislation, politics, general administration and di- 
rection of assemblies. The boulé then appears to have been 
an important administrative and political body straight 
through its history and to have been always, with the brief 
exceptions of the FSV OMAH On Sy periods, thoroughly demo- 
cratic. 

The boulé had, also, important Judicial powers. Aristotle 
asserts that at one time the boulé had full authority to 
inflict penalties of imprisonment, death, and fines: ἡ δὲ 
βουλὴ πρότερον μὲν HY κυρία Kal χρήμασιν ζημιῶσαι Kal δῆσαι 
καὶ ἀποκτεῖναι. He does not, however, specify the date when 
it had such authority. His statement may refer only to the 
extensive powers which the boulé exercised under the tyranny 
of the Thirty and for a time subsequently. It is well known 
that under the Thirty many capital sentences were imposed 
by the boulés and that it did not immediately cease to inflict 
penalties on the restoration of the democracy in 403 B.c. 
Soon after the overthrow of the Thirty, Archinus, in an at- 
tempt to check the alarming disregard of the amnesty, haled 
an offender before the boulé and had him condemned to 
death ἄκριτος. Here ἄκριτος does not mean “without trial,” 

1 Cf. Cavaignac, “Le conseil athénien des cinq-cents,” Rev. d. cours et confer- 
ences, 1909, pp. 230 f., who says that in the fourth century the boulé was of slight 
importance. It is not clear how much power he assigns to it in the fifth century. 


Cf. Wilamowitz, Aristoteles und Athen, 11, 195 ff., who attributes a very considerable 
réle to the fifth century boulé. 


2 “T importance des pouvoirs de la boulé athénienne aux V¢ et IV siécles avant 
J.-C.,” Rev. d. études grecques, XXXIV (1921), 233 fF. 


3 Cf. Cloché, “Le conseil athénien des cinq-cents et les partis,” Rev. d. études 
grecques, XXXV, 269 ff. 


ATA ΡΣ δά), τὸ 
5 Cf, Lysias xiii., 38; Isocrates xvii. 42; Xen. Hell. 11. 3. 24 ff.; Andocides i. 115. 
6 Aristotle 4th. Pol. xl. ἃ. 
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but rather “without due process of law” and shows that the 
boulé was acting u/tra vires in itself conducting the trial and 
inflicting such a penalty. The term ἄκριτος in the sense of 
“without due process of law” is regularly used in cases where 
the verdicts of the boulé were not confirmed by a heliastic 
court. The boulé did not technically have the right to in- 
flict capital penalties, although no act depriving them of such 
power had been passed since the overthrow of the Thirty. 
The Athenians assumed that on the restoration of the democ- 
racy the boulé, like other democratic bodies, would revert to 
the status which it had had before the revolution. But 
Archinus, in order to get quick action, did not hesitate to 
make use of the boulé just as the oligarchs had used it. 
Other cases of this sort may have occurred, as a story told 
by Aristotle, which can be treated as nothing more than an 
anecdote, seems to indicate. Lysimachus had been con- 
demned to death by the boulé and had been handed over to 
the executioner. He was rescued by Eumelides, who main- 
tained that no citizen should be condemned to death who 
had not had a hearing before a dicasterion.?, The case was 
brought before a heliastic court, and Lysimachus was ac- 
quitted. Aristotle makes the case of Lysimachus the 1m- 
mediate occasion for what appears to be a re-enactment of 
the law restricting the punitive powers of the boulé. Ac- 
cording to this law the power of the boulé was definitely cur- 
tailed. Henceforth, if the boulé determined that any case 
before them required a more severe penalty than they were 
empowered to inflict, they could propose a suitable penalty, 
but it was not effective until confirmed by a court under the 
presidency of the thesmothetae.3 

There are difficulties in the way of determining the date 
at which the judicial powers of the boulé were first restricted. 


1 In Lysias xxii. 2 the words ὑμᾶς (‘the jurors’’) οὐδὲν ἧττον ἡμῶν (“the boulé’’) 
γνώσεσθαι τὰ δίκαια show that the council, in proposing to put the grain-dealers to 
death ἄκριτοι, did not propose to act without a trial, but merely to execute them 
summarily without seeking confirmation of their verdict in a heliastic court. 


2 Aristotle 4th. Pol. xv. 1. 
3 Aristotle 4th. Pol. xlv. 1.; Lipsius, Das aitische Recht, p. 45, n. 137. 
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In the first place, there appears always to have been a marked 
tendency on the part of the boulé to disregard the constitu- 
tional restrictions placed upon the exercise of its judicial 
functions.’ A client of Lysias, the prosecutor of the grain 
dealers in 387-386 B.c., in resisting the proposal to put the 
accused men to death ἄκριτος, expressed the fear that the 
boulé was acquiring the habit of acting ultra vires.2 There 
are indications that this was not a mere rhetorical exaggera- 
tion. 

In many cases, no doubt, the boulé felt that it could count 
on considerable popular support in overstepping the restric- 
tions imposed by law. This was certainly true in the case 
of Archinus and, to a less extent, in the proposed illegal exe- 
cution of the grain dealers. An adequate supply of grain at 
reasonable prices was a matter of vital importance to all 
Athenians. Any attempt to curtail the supply or to manipu- 
late prices would at once arouse popular feeling to a point 
where summary action by the boulé would be readily con- 
doned, if not demanded. And a body of 500 men, chosen by 
lot from the rank and file of the citizens, would respond very 
readily to the changing currents of public opinion. More- 
over, the boulé ran little risk in overstepping the consti- 
tutional limits imposed on its powers. In general, the means 
for enforcing constitutional guarantees in Athens were far 
from adequate. The audit? at the end of the official year 
afforded opportunity for some form of redress, but the friends 
of the victim could scarcely hope to prosecute several hun- 
dred men for judicial murder on their audit as Lysias did 

1 The readiness of the boulé to act ultra vires may explain a passage in Aris- 
tophanes, which is sometimes cited to show that the boulé was possessed of the power 
to imprison a culprit in the stocks in 411 Β.0., when the Thesmophoriazousae was 
presented. Mnesilochus had in disguise found his way into the celebration of the 
Thesmophoria. When discovered, he was put in the stocks by order of the senate, 
as the result of a report of his impious deed (1. 943). It is impossible to say what 
comic purpose could have been served by representing the boulé as acting w/tra vires; 
but it seems hazardous, in face of considerations to the contrary, to rely on this 


passage as evidence that the boulé had at this time the right to imprison a culprit in 
the stocks, and that, too, without an official inquiry. 


2 Lysias xxiv. 2 ff. For the date, cf. Blass, Die attische Beredsamkeit, 1, 472. 
3 Gilbert, Greek Constitutional Antiquities, p. 267. 
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in the case of Eratosthenes.t Perhaps the most that the mem- 
bers of the boulé had to fear was the loss of the crowns of 
honor distributed among them when they passed their audit. 
The plight of Lysimachus and the fate of the sycophant 
prosecuted by Archinus show that there was no device avail- 
able to the victims similar to the Anglo-American writ of ha- 
beas corpus, or injunction, or stay of execution. 

A further difficulty in determining the date of the original 
law restricting the powers of the boulé is presented by the 
probability that this law, like other ancient laws, was re- 
enacted, or amended, on occasion to meet the needs of a 
growing constitution. 

Wilamowitz? puts the date of the law sometime in the 
fourth century; but his arguments have been so satisfactorily 
answered by Lipsius that it is unnecessary to restate his 
position and to summarize the refutation of Lipsius. Lipsius 
himself put the date back into the fifth century without at- 
tempting to suggest a more exact time. 

The restrictions on the power of the boulé were in force 
in Aristotle’s day. Tracing back the history of the boulé, we 
find that in 387-386 B.c. they were also in force, when the 
boulé showed a disposition to disregard them in the case of 
the grain dealers.4 The fact that the victim of Archinus was 
said to have been put to death ἄκριτος shows that in 403 
B.c. there were limitations upon the punitive powers of the 
boulé. Naturally these limitations were in force before the 
τ rule of the Thirty. Confirmation of this 1s to be found in a 
very fragmentary inscription, quoted in full above.s The 


t Lysias xil. MOP STAT EVAN ΤΟ ἢ: 3 Op. cit., p. 46, n. 142. 
4 Cloché, “Le conseil athénien des cinq cents et la peine de mort,” Rev. 4. études 
grecques, XX XIII, 36 f. 


5 CIA i. 57, quoted in full, supra, p. 201. Cloché (op. cit., pp. 28 ff.) considers 
this inscription of the utmost importance in determining the date of the restriction 
of the boulé’s powers. Gilbert (op. cit., p. 277, ἢ. 1) thinks it may refer to this 
event; and Lipsius (0p. cit., p. 45) considers it important in this connection, although 
he fails to date its first publication. Oehler (Pauly-Wissowa, article βουλή, pp. 1030 
ff.) thinks that this inscription refers to the loss of the rights of the boulé. Wila- 
mowitz (op. cit., II, 195) considers the decree merely “die instruction des rates fur 
den vorsitz in der volksversammlung”’ and believes that the boulé possessed the 
formal right to sentence to death all through the fifth century and into the fourth 
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fact that the first part of the inscription mentions the 
boulé of Five Hundred and also 500 drachmas and that the 
second part specifies certain matters which could be dealt 
with only by a full assembly of the people has led some schol- 
ars to believe that this is a decree which deprived the boule 
of several of its important functions and transferred them to 
the assembly. The extant form of the law, acccording to the 
opinion of the editors, belongs to about the year 410 B.C., 
shortly after the overthrow of the Four Hundred. During 
the brief rule of the Four Hundred the boulé of Five Hundred 
ceased to exist. Thucydides tells the story of how the Four 
Hundred dismissed the boulé after giving them the remainder 
of their pay for the year. After the downfall of the revolu- 
tionists a revision of the laws took place. It is doubtless to 
this period that the publication of the decree belongs. But 
some archaic touches—e.g., the use of θωάν for penalty— 
have led scholars rather generally to believe that the inscrip- 
tion of 410 B.c. is a re-enactment of a much earlier decree, 
to specify the rights and privileges of the boulé and assembly 
on their re-establishment after the overthrow of the Four 
Hundred. The mention of 500 drachmas in connection with 
the boulé has led to the belief that this decree limited the 
punitive power of the boulé to the imposition of a fine of 500 
drachmas. 

To what period did the original publication of the decree 
belong? That it belongs to a period earlier than 446 B.c. is 
indicated by a decree relating to the settlement of Chalcis 
after its reduction by the Athenians in 446 B.c. The first 
part of the inscription deals with the form of the oath to be 
sworn by the Athenian senators and dicasts regarding their 
conduct toward the Chalcidians. The provisions of the oath 
are as follows: 

κατὰ τάδε τὸν ὅρκον ὀμόσαι ᾿Αθηναίων τὴν βουλὴν Kal τοὺς δικαστάς" 
οὐκ ἐχσελῶ Χαλκιδέας ἐχ Χαλκίδος οὐδὲ τὴν πόλιν ἀνάστατον ποήσω, 


century until some uncertain date between 386 and 352 B.c. Busolt-Swoboda 
(Staatskunde, I1, 1046) are at pains to refute his argument, putting the restriction 
after 411 B.c. Busolt thinks that undoubtedly CI 1. 57 has reference to the revision 
of the laws made at that time. 


1 vill. 69. 
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οὐδὲ ἰδιώτην οὐδένα ἀτιμώσω οὐδὲ φυγῆι ζημιώσω οὐδὲ χσυλλήφσομαι οὐδὲ 
ἀποκτενῶ οὐδὲ χρήματα ἀφαιρήσομαι ἀκρίτου οὐδενὸς ἄνευ τοῦ δήμου τοῦ 
᾿Αθηναίων, οὐδ᾽ ἐπιφσηφιῶ κατὰ ἀπροσκλήτου οὔτε κατὰ τοῦ κοινοῦ οὔτε 
κατὰ ἰδιώτου οὐδὲ ἑνός, καὶ πρεσβείαν ἐλθοῦσαν προσάχσω πρὸς βουλὴν καὶ 
δῆμον δέκα ἡμερῶν, ὅταν πρυτανεύω, κατὰ τὸ δυνατόν. ταῦτα δὲ ἐμπεδώσω 
Χαλκιδεῦσιν πειθομένοις τῶι δήμωι τῶι ᾿Αθηναίων. 
For the present purpose the words of the second guaranty 
are of particular significance. “I shall not disfranchise any 
private citizen, or punish him with exile or arrest him or put 
him to death; nor shall I confiscate the property of anyone 
without trial, without the action of the Athenian people.” It 
cannot be maintained that the Athenian boulé, when the de- 
cree was passed, was still exercising the right to inflict penal- 
ties of death, confiscation, and disfranchisement, for it is ab- 
surd to suppose that they would continue to exercise powers 
at home which they bound themselves by oath to relinquish 
in the case of subject states. The decree must indicate, then, 
that the curtailment of the powers of the boulé had taken 
place prior to 446 B.c.3 Another decree of approximately the 
same year likewise points to the conclusion that the limita- 
tion of the powers of the boulé had been effected before this 
time.4 According to this decree, any encroachment on the 
Πελαργικόν was to be punished by a fine of 500 drachmas, 
the fine to be inflicted after an ezsangelia had been brought 
before the boulé by the king archon. This is not conclusive 
evidence, but it seems more than a mere coincidence that 
the fine mentioned here is exactly the amount of the maxi- 
mum fine to which later it is certain that the boulé was re- 
stricted.® 

The time of the reforms of Ephialtes (462-461 B.c.) has 
been suggested asa date for the restriction of the powers of, 


τ CIA i. $9; Hicks and Hill, Greek Historical Inscriptions, No. 40. 


2 For various interpretations of the different parts of this oath, cf. Robertson, 
Administration of Justice in the Athenian Empire, pp. 39 ff. Robertson shows that 
the second guaranty of the oath applies to the boulé. 


3 Robertson (op. cit., p. 40) argues further that the fact that the boulé takes 
such an oath at this time shows that the diminution of the boulé’s powers could not 
have occurred many years before this decree was passed, and therefore must have 
been part of some very recent reform. It is not unusual, however, for such a pro- 
vision to appear even if the restriction had been imposed many years previously. 


4 Dittenberger, Syl/loge?, No. 20, line §9. 5 Demosthenes xlvii. 43. 
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the boulé. But, as Cloché has pointed out,’ it is unlikely 
that, at a time when an attempt was being made to divide 
the powers of the Areopagus among the ecclesia, boulé, and 
law courts,? another decree should be passed limiting the 
functions of the boulé. | 

Furthermore, a passage in Herodotus? shows that the boule 
in 479 B.c. already referred important matters to the assembly: 

τῶν δὲ βουλευτέων Λυκίδης εἶπε γνώμην ὥς οἱ ἐδόκεε ἄμεινον εἶναι 
δεξαμένους τὸν λόγον τόν σφι Μουριχίδης προσφέρει ἐξενεῖκαι ἐς τὸν δῆμον. 

. . . ᾿Αθηναῖοι δὲ αὐτίκα δεινὸν ποιησάμενοι, οἵ τε ἐκ τῆς βουλῆς καὶ οἱ 

ἔξωθεν, ὡς ἐπύθοντο, περιστάντες Λυκίδην κατέλευσαν βάλλοντες." 

When Cleisthenes introduced his reforms, he organized 
a new boulé, in function presumably very like the old, but dif- 
ferent in membership, owing to his reorganization of the 
tribes. He must have made the boulé virtually the sovereign 
body in the state. It was the only body that could have 
served his purpose. Important additional powers could 
scarcely be given to the Areopagus, inasmuch as it was 
looked upon as the oligarchic element in the state. The as- 
sembly, during the early part of Cleisthenes’ activity, was 
not well organized. Moreover, the boulé had rendered Cleis- 
thenes valuable assistance in the resistance to Isagoras and 
Cleomenes, and it is natural that he should be interested 
in assigning to it extensive powers. It may well have been 
granted unrestricted authority in judicial matters. It is evi- 
dent, however, that very soon after Cleisthenes started his 
reforms the whole tendency was to throw as much power as 
possible into the hands of the assembly, which naturally, 
with the growth of democracy, became of prime importance, 
as it gained political experience. Very shortly, in the year 
‘502—S01 B.C., an oath was imposed upon the boulé.® The 
fact that Aristotle, who gives few such details, singles out 
the oath for special mention as an important development 
points to some kind of reorganization in the boulé at this 
time. Aristotle says that the oath instituted in 502—so1 B.c. 

τ Rev. 4. études grecques, XX XIII, 31. 3 1χὶ ς, 

2 Cf. supra, pp. 252 ff. 4 Cf. Cloché, op. cit., p. 32. 

5 Ath. Pol. xx. For the theory that it was his own boulé, cf. supra, p. 335. 

© Ath. Pol. xxii. 
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was the one which was still in use in his own day.’ There 
are a few notices of the content of this oath, most of them 
very general and concerned with promises to penton the 
duties of a βουλευτής in the best interests of the city.” But 
Demosthenes gives a further clause in which the members 
of the boulé swore not to imprison a man who produced the 
proper bail, except under certain conditions, e.g., treason, 
conspiracy for overthrow of the government. Demosthenes 
is referring to the oath of his own day which Aristotle says 
was instituted by Cleisthenes.4 It is noteworthy that the 
oath given by Demosthenes is of a negative character. 
Doubtless the douleutae were required to bind themselves 
by oath to observe the restrictions imposed upon them by 
law. Aristotle mentions the restrictions which were put upon 
the boulé by the law which he represents as having been 
enacted after the affair of Lysimachus: 

ὁ δὲ δῆμος ἀφείλετο THs βουλῆς τὸ θανατοῦν Kal δεῖν Kal χρήμασιν 
ζημιοῦν, καὶ νόμον ἔθετο, ἄν τινος ἀδικεῖν ἡ βουλὴ καταγνῷ ἢ ζημιώσῃ, τὰς 
καταγνώσεις καὶ τὰς ἐπιζημιώσεις εἰσάγειν τοὺς θεσμοθέτας εἰς τὸ δικασ- 
τήριον, Kal 6 τι ἂν οἱ δικασταὶ Ψηφίσωνται, τοῦτο κύριον εἶναι.5 


It may plausibly be suggested that, in accordance with this 
law, the boulé swore to observe the restrictions contained 
therein, 1.6.0 οὐ θανατώσω, οὐ δήσω, οὐ χρήμασιν ζημιώσω, 
ΚΛ. Some confirmation of this is found in the speech 
against Alcibiades attributed to Andocides, where the boulé 
15 represented as swearing μηδένα μήτε ἐξελᾶν μήτε δήσειν μήτε 
ἀποκτενεῖν ἄκριτον. Another oath of the same negative char- 

t Aristotle’s statement is doubtless substantially correct. There is record of 
an addition to the oath after the amnesty of 403 B.c. (Andocides 1. 91): καὶ οὐ 
δέξομαι ἔνδειξιν οὐδὲ ἀπαγωγὴν ἕνεκα τῶν πρότερον γεγενημένων, πλὴν τῶν φυγόντων. 

2. Χεη. Mem. i. 1.18; Lysias xxxi. 1; Demosthenes lix. 4. 

3 Demosthenes xxiv. 144, 148. 


4In attributing the institution of the oath to Solon, Demosthenes is following 
the regular practice of the orators of attributing all old laws to Solon. Cf. supra, 152. 


5 Aristotle 4th. Pol. xlv. 1. 


6 Andocides iv. 3. This speech admittedly was not composed by Andocides. 
Blass (Die attische Beredsamkett, 1, 338) has suggested that it may have been com- 
posed by a sophist of the fourth century. Cf. Jebb, Attic Orators, 1, 132 ff. While the 
writer is in error in attributing such an oath to the demos, he may still be correct in 
the elements of the oath of the boulé. 
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acter is the oath in the decree of settlement with Chalcis, 
which has been quoted above. There the provisions are all 
negative and are somewhat the same as those just suggested. 
The Chalcidians are assured of the enjoyment of life, liberty, 
and property. It 1s possible that the Athenians were extend- 
ing to the Chalcidians the same rights which they gave to 
their own citizens and that the oath given here is modeled 
on the bouleutic oath as instituted by Cleisthenes.’ 

Cloché argues convincingly that the original enactment 
of the decree which deprived the boulé of power and trans- 
ferred it to the assembly (C74 1. 57) belongs to the period 
between the beginning of Cleisthenes’ activity and the Persian 
wars, and may perhaps belong close to the year 502-So1 
B.c.2 His arguments, both as to the date and as to the 
purpose of the decree, are undoubtedly correct. He did 
not, however, see the full significance of the oath which 
was introduced by Cleisthenes and its relation to the oath 
of the boulé in Aristotle’s day. The evidence of this oath, 
taken in conjunction with the enactment at this time of 
the decree recorded in C/4 1. 57 indicates that to the year 
§02-501 B.c. belongs the limitation of the punitive powers 
of the boulé. Very soon after its establishment, then, the 
boulé of Five Hundred was restricted in its right of inflicting 
penalties to the imposition of a fine of 500 drachmas and lost 
its right to inflict sentences of death, imprisonment (except 
in certain specified cases),? and confiscation of property. 

There were, then, three periods at which laws were enact- 
ed which restricted the punitive powers of the boulé: (1) 
soon after the beginning of Cleisthenes’ reforms, when Cleis- 
thenes was interested in transferring as much power as pos- 
sible to the assembly, the importance of which was increasing 
in proportion to the growth of democracy; (2) after the down- 

*In the oath of the Chalcis decree there occurs the qualification ἄνευ τοῦ δήμου 
τοῦ ᾿Αθηναίων, which is doubtless explanatory of ἀκρίτου. 

2 Cloché, Rev. d. études grecques, XX XIII, 28 ff. 


3 Cf. Andocides i. 93: ὁ yap νόμος οὕτως εἶχε κυρίαν εἶναι τὴν βουλήν, ὃς ἂν 
πριάμενος τέλος μὴ καταβάλῃ, δεῖν εἰς τὸ ξύλον. Cf. Aristotle 4th. Pol. xlviii. 1. Special 
authority might at any time be conferred upon the boulé making it αὐτοκράτωρ for 
certain purposes. Cf. Andocides 1. 15. 
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fall of the Four Hundred in 410 B.c., for the purpose of de- 
fining the rights of the resuscitated boulé;? and (3) sometime 
between the restoration of democracy after the downfall of 
the Thirty and the Peace of Antalcidas,” in order to restrain 
the boulé by law from action such as it had taken in the case 
of Archinus. 


1 Cloché, op. cit., pp. 16 ff., discusses very interestingly several cases in which 
the boulé, after the downfall of the Four Hundred, did not render sentences of death 
and in which they would almost certainly have done so if they had been so em- 
powered. The cases are those of Antiphon (X Oratorum vitae 833 E); the generals 
after Arginusae (Xen. Hell. i. 7. 3 ff.); and Cleophon (Lysias xxx. 10 ff. and xi. 


8 ff.). Apparently the boulé obeyed pretty consistently the decree set forth in 
(71 }} 


2 Cloché, op. cit., pp. 39 ff., thinks that the boulé really retained for some time 
the powers which it assumed under the Thirty, but had definitely been deprived of 
them by the time of the Peace of Antalcides (387 3.c.). This latter argument he 
substantiates by the speech of Lysias against the corn-dealers. 


CHAPTER XV 


THE JUDICIAL SYSTEM IN THE FOURTH 
CENTURY 


One of the most important changes made in the Athenian 
judicial system upon the restoration of democracy in 403 
B.C. was the substitution of the Forty for the thirty circuit 
judges. It is to be inferred from Aristotle that they did not, 
like the Thirty, go on circuit, but held court in Athens." 
They were elected by lot, four from each tribe. Most of the 
civil cases involving citizens were included in their jurisdic- 
tion.?, The case was entered with the four representatives of 
the defendant’s tribe. If the amount at issue was less than 
ΤΟ drachmas, they, like the apodektae, had the right to render 
a final judgment. Otherwise the case was referred to one of 
the public arbitrators, who were closely associated with the 
Forty. 

All men in their sixtieth year, unless they held another 
office or were abroad, had to serve as arbitrators, on pain of 
being deprived of their civil rights.3 There was undoubtedly 
an official list of arbitrators, as such, made out for each year. 
The regular military roster for the forty-second year of 
service would not suffice. Those who were legally exempt 
from service as arbitrators had to be stricken off. Like the 
senate, the Forty, and other bodies and boards, they were 
divided into ten groups to represent the tribes; but in as- 
signing arbitrators to different tribal groups, no attention 
was paid to their tribal affiliations.4 Consequently represent- 
atives from several different tribes might be included in 


t Aristotle 4th. Pol. li. 1. Cf. Lipsius, op. cit., Ὁ. 82. 
2 Bonner, “The Jurisdiction of Athenian Arbitrators,” Class. Phil., Il, 407 fF. 
3 Aristotle, op. cit., lil. 4, 5. | 


4In an arbitration between Demosthenes of the tribe Pandionis and Meidias 
of the tribe Erechtheis, Straton of the tribe Aeantis was the arbitrator. Demos- 
thenes xxi. 68, 83. Cf. Gilbert, Greek Constitutional Antiquities, p. 389. 
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the same group. The reason for this departure from normal 
practice is obvious. In any given group of men there would 
inevitably be an unequal distribution among the tribes. 
That this was true of the arbitrators appears from a list of 
one hundred and three preserved in an inscription in which 
the tribal representatives range from three to sixteen.t The 
natural thing to do under these circumstances was to dis- 
tribute the arbitrators as evenly as possible in ten sections 
without regard to their tribes. 

The intimate relationship existing between the Forty and 
the arbitrators at once suggests that the Forty made up the 
original list of arbitrators and divided them into sections. 
Aristotle’s words bear out the suggestion with regard to 
the original list: τὸν δὲ τελευταῖον τῶν ἐπωνύμων λαβόντες οἱ 
τετταράκοντα διανέμουσιν αὐτοῖς τὰς διαίτας καὶ ἐπικληροῦσιν ἃς 
ἕκαστος διαιτήσει. Lipsius? finds in διανέμουσιν reference to 
the section divisions. But there is no need to take, as he 
does, the words διανέμουσιν and ἐπικληροῦσιν as referring to 
different actions. The term διανέμουσιν indicates the act and 
ἐπικληροῦσιν the manner in which it was done. Kenyon’s 
translation brings this out: “Then the Forty take the last 
of the Eponymi of the years of service and assign the ar- 
bitrations to the persons belonging to that year, casting lots 
to determine which arbitrations each shall undertake.” 

The arbitrators sat as a court under a chairman, 6 
πρυτανεύων, to try individual arbitrators for malfeasance in 
office. The penalty was loss of civil rights. The sentence, 
according to Aristotle, was subject to appeal.t But as De- 
mosthenes tells the story of the conviction of Straton, a pub- 


ΤΟ 7 11 0.0: ον Cig P2277 11)29. 
3 Aristotle op. cit., lili. 6. Cf. Demosthenes xxi. 86, for the designation of the 
chairman as ὁ πρυτανεύων. 


4 Goodell, “Aristotle on the Public Arbitrators,” Amer. Four. of Philol., XII, 
322, on the basis of Demosthenes xxi. 87, supposed that the verdict of the arbitrators 
was final. He accounted for the disagreement between Demosthenes and Aristotle 
by supposing a change in the law was made between 349, when Demosthenes v. 
Meidias (cf. Goodwin’s edition of the Meidias, p. 134) was tried, and 328-325, the 
date of the Politeia of Aristotle. But this view is based on a misinterpretation of 
καθάπαξ ἄτιμος γέγονεν. Cf. Goodwin, ad loc. 
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lic arbitrator, it might seem at first sight that the verdict of 
arbitrators was final. But Demosthenes, in his anxiety to 
find fault with Meidias and to suggest that the board of 
arbitrators was acting illegally in overlooking Meidias’ fail- 
ure to register a witness to the summons to Straton, passes 
over in silence the fact that an appeal was duly taken and 
denied. 

The substitution of the Forty for the thirty circuit judges 
was one of the early acts of the restored democracy. The 
close relationship of the arbitrators to the Forty indicates 
that the two bodies were organized about the same time, if 
not by the same law. In the early nineteenth century the 
prevailing opinion seems to have been that the arbitrators 
were instituted in the archonship of Eucleides.t No indis- 
putable reference to public arbitration occurs before Eu- 
cleides. A technical legal phrase—y1) οὔσας duwxeew—always 
used of appeals from an arbitrator’s award rendered in de- 
fault, occurs in a speech of Lysias. The date was almost 
certainly 401 B.c.? A law dealing with arbitration is men- 
tioned in another speech of Lysias. It is a mere fragment 
quoted by Dionysius to illustrate a point of style. It is im- 
possible to date it; but in any event it 1s later than 403 B.c., 
when Lysias at the audit of Eratosthenes delivered his first 
forensic speech. His experience on this occasion seems to 
have turned his attention to the writing of speeches as a 
means of recouping his fortunes. The fragment? in question 
deals with a suit instituted by Archebiades to recover a sum 
of money (περὶ τοῦ χρέως). The defendant, who was young 
and inexperienced, claimed that he had made every effort to 

Meier, Die Privatschiedsrichter und die 6ffentlichen Diaeteten Athens (1846), 


pp. 28-29; Cf. Schoemann, Die Verfassungsgeschichte Athens nach Grotes “History 
of Greece’ (1854), p. 44; Pischinger, De arbitris Atheniensium publicis (1895), p. 49. 

2 Lysias xxxil. 2. Jebb (op. cit., I, 294) says “‘probably in 400 B.c.” Blass (op. 
cit., I, 647), ‘““wahrscheinlich 401.” Thalheim (Teubner text of Lysias) agrees with 
Blass. 

3 The earliest of Lysias’ extant speeches is Lysias v. Eratosthenes, delivered in 
403 8.6. (Jebb, op. cit., 1, 150). The only speech in the Lysias collection earlier than 
the rule of the Thirty is xx, which belongs to 410 or 409. It is not generally regarded 
as genuine. Cf. Blass, op. cit., I, 503. 


4Lysias Frag. xix (Teubner Edition). 
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effect an amicable settlement but that Archebiades con- 
stantly refused either to lay the matter before mutual friends 
Or δίαιταν ἐπιτρέψαι ἕως ὑμεῖς τὸν νόμον τὸν περὶ τῶν διαιτη- 
τῶν ἔθεσθε. The phrase δίαιταν ἐπιτρέψαι shows that the 
defendant had in mind private or optional arbitration in 
which the parties took the initiative (ἐπέτρεψαν τῷ δεῖνι) 
and not public arbitration in which the Forty took the initia- 
tive (παρεδίδοσαν rots διαιτηταῖς). It is evident that when the 
matter first came up the only means of settlement out of 
court was a conference of mutual friends or some kind of 
optional arbitration, private or public. But before the case 
came to trial, a law was passed making arbitration obliga- 
tory, i.e., the kind of public arbitration described by Aris- 
totle.* This is the kind of arbitration to which the case was 
finally submitted, as 1s shown by the fact that it was brought 
before a heliastic court on appeal. Schoemann? in 1854 ar- 
gued that the law here mentioned did not establish public 
arbitration, but rather extended its scope by increasing the 
amount in dispute that could be referred to arbitration. The 
assumption underlying Schoemann’s theory is that cases in- 
volving smaller amounts were the most suitable for arbitra- 
tion. But there is no indication that the Athenians ever held 
this view. In fact, in the system described by Aristotle it is 
only the smaller cases that were exempted from arbitration. 
Claims involving 10 drachmas or less were settled by the 
Forty themselves. The reason for this exemption was no 
doubt to prevent these two-penny-half-penny cases from 
finding their way into a heliastic court by way of appeal. 
No possible consideration could exclude a case from arbitra- 
tion by reason of the large amount of money involved. On 
the contrary, the larger the amount, the more desirable it 
would seem to effect a settlement out of court. From the 
earliest times the Greeks were constantly submitting their 
differences to arbitration without regard to the amount of 
money involved. The willingness to submit a case to arbi- 
tration is a commonplace in the orators. Phormio and his 
litigious stepson, Apollodorus, arbitrated claims aggregating 


t Ath. Pol. \iii. 2 Op. cit., pp. 44 fF. 
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3,000 drachmas.t And Demosthenes was willing to arbitrate 
his claims against his guardian Aphobus. The case went to 
trial, and the jury awarded Demosthenes? to talents. In 
public arbitration neither party ran any risk of prejudicing 
his rights. If the settlement proposed by the arbitrator was 
agreeable to both parties, well and good. If not, it could be 
appealed. The case at once resumed its original status. 
There seems to have been no prejudice against such appeals. 

There is even less justification for the theory that the 
law in question was amended so as to include the kind of ac- 
tion entered by Archebiades. He sought to recover a sum 
of money which he claimed was owed him by the deceased 
father of the defendant. No cases are more suited to arbi- 
tration than those concerning debts and damages. The claim 
of Archebiades is just the sort of case that one would expect 
to find included in the simplest measure of arbitration. There 
is good reason for supposing that the law mentioned in the 
Archebiades case was the law that established the type of 
public arbitration described by Aristotle. The speech can- 
not be dated, but it is not earlier than the archonship of 
Eucleides. The Diogeiton case* which has a definite refer- 
ence to public arbitration is not later than 400 B.c. Conse- 
quently, the institution of public arbitration falls between 
403 and 400, as Meier and most of his contemporaries be- 
lieved.s 

Schoemann was the first to question seriously Meier’s 
view. His views in favor of a pre-Eucleidean date for the in- 
stitution of public arbitration commended themselves to 
other scholars, chiefly because of the mention of διαίτας by 
Andocides.® He cites a law enacted by the restored democ- 
racy as follows: τὰς δὲ δίκας καὶ τὰς διαίτας κυρίας εἶναι 
ὁπόσαι ἐν δημοκρατουμένῃ τῇ πόλει ἐγένοντο. The current view 
is that this law reaffirmed both public and private awards. 


™ Demosthenes xxxvi. 14-16; 
2xxvil. 1. X Oratorum vitae, 844 D. 


3 For casual references to arbitrations that were appealed, cf. Demosthenes 
Xxxix. 37 and xlix. 19. Cf. lvii. 6 for a defence of an appeal. 


4 Lysias xxxii. 2. 5 Cf, Schoemann, oP. cit., p. 44. aT 
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Schoemann himself did not use or even mention the law, 
though he must have been familiar with it. Neither does 
Meier refer to it. The reason for their failure to mention it 
is not far to seek.t They realized that, since διαίτας might 
very well refer only to private arbitration, the passage is 
inconclusive and cannot properly be cited in ‘this connection. 

But in spite of the lack of any definite evidence for the 
existence of public arbitration in the fifth century, there is a 
persistent notion that the government must have taken some 
steps to facilitate recourse to arbitration as a means of re- 
lieving the congestion of the courts. Schoemann accounts 
for the absence of any reference to public arbitration by 
pointing out that the extant fifth-century law cases were not 
subject to arbitration.2 Any measure of public arbitration 
introduced in the age of Pericles would naturally be asso- 
ciated with the thirty rural justices. Nothing definite is 
known about the jurisdiction and procedure of this board.3 
Presumably, they handled the bulk of the civil cases. These 
are the cases that were best suited for arbitration. Aristotle‘ 
definitely associates the thirty rural justices with the Peisis- 
tratean justices. “In the archonship of Lysicrates, the thirty 
‘local justices,’ as they were called, were re-established”’ 
(πάλιν κατέστησαν). The members of both boards went on 
circuit. In recording the institution of the Forty in a later 

τ Schoemann would scarcely have ventured to say (op. cit., p. 47) ““Der Diateten 


geschiet bei den alteren Rednern keine Erwahnung vor Lysias” without scanning 
the speeches of Andocides closely enough to note the mention of διαίτας in i. 87. 


2 Op. cit., p. 47. This is quite true, but it is not so easy to account for Aris- 
tophanes’ failure to refer to arbitration among his constant references to litigation 
and courts. Socrates is represented as saying in the 4pology, 32 B, that he never 
held any office but that of senator. If this was a serious statement of fact rather 
than a device to refer to his stand in face of popular opposition, it might serve to 
show that Socrates had never acted as a διαιτητής, though he had passed his sixtieth 
year. 


3 De Sanctis (0p. cit., pp. 135 f.) has made an attempt to reconstruct the range 
of cases that came before the Thirty. They were appointed to relieve the thesmo- 
thetae of the most of their civil cases. Apart from the monthly suits and inheritance 
and other family matters that belonged to the jurisdiction of the archon, the 
Thirty, like their successors, the Forty, had jurisdiction over the bulk of the civil 
cases. Cf. Keil, dnonymus Argentinensis, pp. 234 ff.; Gilbert, op. cit., p. 157. 


4 Ath. Pol. xxyi. 3; li. 1. 
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chapter, Aristotle says: ‘Formerly they were thirty in 
number, and they went on circuit in the demes to hear 
cases” (περιιόντες ἐδίκαζον). Under the rule of Peisistratus 
there was no difficulty in empowering these itinerant judges 
to render a binding verdict on the merits of the case, if they 
failed to persuade the disputants to agree to an equitable 
settlement. But in fifth-century Athens democracy would 
scarcely have tolerated the return to final verdicts rendered 
by magistrates beyond the limit of 10 drachmas. Nor is it 
to be supposed that the words περιιόντες ἐδίκαζον mean that 
the Thirty, sitting as a body in different centers, held court 
and rendered judgments as authoritative as those of the in- 
dividual heliastic courts. Such a system would soon have 
destroyed the supremacy of the dicasts. 

On the basis of inherent probabilities and considerations 
drawn from the proceedings of the Peisistratean justices and 
those of the Forty, the following reconstruction of the pro- 
cedure of the Thirty is offered as a possible explanation of 
the situation in the Archebiades case. Like their predeces- 
sors, they exercised arbitral functions; and like their suc- 
cessors, they prepared cases for hearing and presided at the 
trial by a heliastic court. Their arbitral functions explain 
their going on circuit. We may suppose that the individual 
members of the board appeared at regular intervals in the 
centers included in their circuits. 

When a case was entered, either the plaintiff or the de- 
fendant could challenge his opponent to submit the matter 
to the official (one of the thirty rural justices) to arbitrate 
just as they might have submitted it to a private arbitrator 
agreed upon. The advantage lay in the fact that the pos- 
sibility of arbitration was brought to the attention of every 
litigant. A suitable arbitrator was provided. All trouble of 
selecting a man agreeable to both parties was avoided. If a 
challenge to arbitrate was accepted, the official heard the 
arguments and the evidence and endeavored to secure a 
settlement acceptable to both parties. If he succeeded, his 
award was recorded as final. If the challenge was not ac- 
cepted, the official held an ἀνάκρισις and sent the case up 
for trial. 
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When Archebiades brought suit, the defendant challenged 
him to submit the case to the official for arbitration (ém- 
τρέψαι δίαιταν). This challenge was refused, but before the 
case came up for trial the νόμος περὶ τῶν διαιτητῶν was passed 
and the case was referred to a public arbitrator by the 
Forty, according to the terms of the new law. The award 
was appealed, and the case came before a heliastic court. 
The speech was written by Lysias for the defendant. 

If νόμος περὶ τῶν διαιτητῶν is the correct title of the statute 
cited in the Archebiades case, it is evident that the Forty and 
the arbitrators were not instituted by the same law. The case 
must have come up in the interval between the enactment of 
the two laws. 

The public arbitrators, according to Aristotle, sealed the 
written evidence of the witnesses and sent it to the Forty 
in case of an appeal. Demosthenes’ cites a law requiring all 
testimonial evidence to be presented in court in the form 
of affidavits. The witnesses were required, except in certain 
specified cases, to be present in court to acknowledge their 
testimony. There was no provision for cross-examination at 
any stage of the proceedings. There is abundant evidence 
that this law was not in force in the fifth century or the 
early years of the fourth. Neither Andocides, Isocrates, nor 
Lysias ever called upon the clerk to read an affidavit, 
though they had other documents read in court by the clerk: 
μάρτυρας ὑμῖν παρέξομαι, ἀναγνωσθήσονται δὲ ὑμῖν καὶ αὐταὶ αἱ 


 ἀπογραφαί. On occasion they use language that shows beyond 


doubt that their witnesses were giving oral testimony. “You 
have heard the witnesses.’? “Look at the jurors and testify 
whether I speak the truth.” “Call the witnesses. They 
will talk to you as long as you wish.’4 “Those who were 
ταῖν, 44: ὁ νόμος μαρτυρεῖν ἐν γραμματείῳ κελεύει ἵνα μήτ᾽ ἀφελεῖν ἐξῇ μήτε 
προσθεῖναι τοῖς γεγραμμένοις μηδέν. 
2 Lysias ΧΧΧΙ!. 28: 
Kal μοι ἀνάβητε τούτων μάρτυρες. 
<MAPTTPE> > 
τῶν μὲν μαρτύρων ἀκηκόατε. 
3 Andocides 1. 18: βλέπετε εἰς τούτους (sc. δικαστάς), καὶ μαρτυρεῖτε εἰ ἀληθῆ λέγω. 
4 [bid., p. 69: αὐτοὺς κάλει... . μέχρι τούτου ἀναβήσονται καὶ λέξουσιν ὑμῖν, 
ἕως ἂν ἀκροᾶσθαι βούλησθε. 
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present at the transactions and know them better than I 
will testify and give you an account.’* In these instances 
the witnesses evidently told their stories quite informally in 
their own way. But evidence might also be elicited by ques- 
tions. Andocides in his speech on the Mysteries? includes a 
record of one of these interrogations: 

Were you a commissioner, Diognetus, when Pythonicus impeached 
Alcibiades in the assembly? 

I was. 

Do you know that Andromachus gave information regarding what 
took place in the house of Polytion? 

I do. 

Are these the names of the men against whom he informed? 


They are. 


No doubt this was the regular practice, particularly when 
a litigant was using a speech prepared for him by a profes- 
sional speech-writer. Only in this way could an inexperi- 
enced speaker have kept any control of the situation. It is 
also possible that individual jurors may have asked occa- 
sional questions. 

In the burlesque trial of the dog in the Wasps of Aris- 
tophanes? the witnesses are called up and questioned. There 
is no reason to suspect that Aristophanes is not conforming 
to the current practice. | 

Good sir, listen to the witnesses. Cheese grater, take the stand and 


speak out. You were in charge of the commissariat? Now answer plainly. 
Did you not grate what you got for the soldiers? (The witness nods assent.) 


One cannot but wonder why the Athenians required evi- 
dence to be reduced to writing. Affidavits are much inferior 
to oral evidence elicited by means of question and answer 
even without cross-examination. Witnesses can be induced 
to subscribe to an affidavit containing statements which they 
would be unwilling to make in answer to questions or to 
stick to in the face of a severe cross-examination. But 
affidavits take less time than rambling statements or inter- 
rogations. Time-saving meant considerable saving of money 

1 Lysias Xvil. 2: of μᾶλλόν τε ἐμοῦ εἰδότες Kal παραγεγενημένοι ols ἐκεῖνος ἔπραττε 
διηγήσονται ὑμῖν Kal μαρτυρήσονται. 


hte ih 3 962 ff. 
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in jury fees. This aspect of the matter would have appealed 
to Athens in the fourth century. The plaintiff in dpollo- 
dorus v. Stephanus, a perjury case, suggests a reason for the 
requirement; he says that the law ‘required written evidence 
so that testimony could not be changed.t This cannot be 
taken to mean that the sole purpose of the provision was to 
facilitate convictions for perjury, for it was never applied to 
the homicide courts,” where the consequences of perjury were 
likely to be more serious, as a client of Antiphon intimates.3 
In modern practice, evidence 1s reduced to writing primarily 
for purposes of appeal. In Athens appeals from an arbitra- 
tor’s award were based almost entirely upon affidavits pre- 
sented at the arbitration. Only in exceptional cases was new 
evidence permitted.4 Accordingly it might be supposed that 
the original purpose of the law was to insure that appeals 
should be based substantially upon the evidence presented 
at the original trial. But, it appears, evidence was presented 
orally for years after the introduction of arbitration.’ None 
of these reasons furnishes an adequate motive for so great a 
change. 

Leisi® has suggested that the innovation was in the first 
place due to individual litigants who found it to their ad- 
vantage to have an exact record of what a witness was willing 
to testify. He advances this theory without attempting to 
show just why the practice might have appealed to litigants. 
A good reason for having evidence reduced to writing may 
be found in the needs of the professional speech-writer. As 
a rule his services were not confined to writing a suitable 
speech.? He had to familiarize himself with the evidence 
available to support his client’s claim. Quite apart from the 
convenience to the speech-writer of having a memorandum 


τ Demosthenes xlv. 44, quoted in note 1, p. 353. 


2 Evidence was always presented orally in the homicide courts. Bonner, “Evi- 
dence in the Areopagus,” Class. Phil., VII, 450. 


3 Antiphon v. 95. 4 Bonner, Evidence in Athenian Courts, p. 55. 

5 Arbitration was introduced not earlier than 403 B.c., and written evidence in 
Ἴη8 oe a ta De 362. 

6 Der Zeuge im attischen Recht, p. 87. 

7 Bonner, Lawyers and Litigants in Ancient Athens, pp. 213 fF. 
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of the available testimony to use in composing the speech, 
it must soon have become apparent that the inexperienced 
litigant found difficulty in eliciting the pertinent facts from 
his witnesses by interrogation, or in controlling them if they 
were allowed to speak freely. Even to the trained modern 
lawyer, the examination of witnesses still presents grave dif- _ 
ficulties. Here is an adequate motive for introducing written 
depositions. It would be an easy matter for the speech- 
writer to furnish his client with a transcript of the testimony 
which he had elicited from the witness, for the clerk to read 
along with the documentary evidence. "As the witness would 
be present to acknowledge the evidence, there could be no 
serious objection to the practice. 

There is no need to suppose that a law was needed to 
permit a man to ask the clerk to read a transcript of what a 
witness stood ready to acknowledge as his evidence. It was 
not a serious innovation. But once the practice was estab- 
lished, its obvious advantages would immediately appeal to 
the public. It facilitated proof of perjury by relieving the 
plaintiff of the necessity of proving what the witness said. 
His written deposition was ready to hand. He had only to 
prove that it was false. In arbitration it insured that the 
appeal from an arbitrator’s award should be based substan- 
tially upon the same evidence. And incidentally, it shortened 
court proceedings. This seems a much simpler way of ex- 
plaining the introduction of written evidence than to sup- 
pose that some reformer interested in court procedure worked 
it out independently of current practice and had it enacted 
into law. Ancient law-making, particularly in the matter of 
procedure, is more often than we suspect a record or modifi- 
cation of existing practice rather than an innovation. It 1s 
plain from Demosthenes’ statement that the law required 
evidence to be in writing. Legislation would be necessary 
to enforce the practice, if not to permit it. Whether it was 
first required in arbitration and then extended to other cases 

‘Its disadvantages would not be so marked under the Athenian system, in 


which evidence played a comparatively subordinate réle. Cf. Bonner, Evidence in 
Athenian Courts, pp. 30 ff. 
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is not known. The practice was never extended to homicide 
cases. ‘ 

Opinions vary regarding the date of the law requiring 
evidence to be reduced to writing. This is to be expected. 
The only available data for reaching a conclusion are the 
formulas used in introducing testimony in court. These must 
be used with great care because they are often suited to 
either oral or written testimony. Witnesses were always re- 
quired to be present in court whether the evidence was pre- 
sented orally or in writing. The presence of the witnesses 
furnished a simple and satisfactory means of guaranteeing 
the authenticity of the depositions read. Incidentally, the 
jurors were afforded an opportunity to form an impression 
of the trustworthiness of the witnesses. It seems likely that 
the witnesses, whether giving oral testimony or acknowledg- 
ing their depositions, were expected to face the jurors.t Un- 
der these circumstances it is obvious that a promise to pro- 
duce witnesses (μάρτυρας παρέξομαι) or a call for them to 
come forward (ἀνάβηθι) in itself proves nothing. The only 
absolutely sure indication of the use of oral testimony is the 
occurrence of a word that shows that the witness talked, 
e.g., λέγω, διηγέομαι, and under some circumstances paptupéw. 
On the other hand, there 1s no absolute certainty of written 
evidence unless ἀναγιγνώσκω OF μαρτυρία occurs. Between 
these two extremes there is considerable latitude for differ- 
ences of opinion regarding the import of a given formula. 

Demosthenes cites the law requiring written depositions 
in a speech delivered about 350 B.c.,? but his own use of 
written testimony in his litigation against his guardians 
shows that the law was in force at least in 364.3 There is 
nowhere any hint or suggestion of written depositions in any 
of the speeches of Lysias. None of them is dated later than 
380. But the latest reliable reference to oral evidence is the 
formula, “Come forward and give your evidence” (ἀνάβηθι 

t Andocides i. 18, quoted in note 3, supra, p. 353. 

2 Paley and Sandys, Select Private Orations of Demosthenes, 11, xxix (2d. ed.). 


3 Demosthenes xxvii. For the date, cf. Schaefer, Demosthenes und seine Zeit, 1. 


488 (24. εἀ.). 
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kal μαρτύρησον), which occurs in a speech of Lysias delivered 
between 392 and 389.‘ The earliest mention of written testi- 
mony, on the other hand, occurs in a speech of Isaeus, καί 
μοι ἀνάγνωθι τὴν μαρτυρίαν, delivered between 392 and 387.3 
Leisi concludes, ““Also um 390 herum miszte die Aenderung 
eingetreten sein.” “Aenderung”’ refers to the beginning 
of the voluntary use of written evidence. He rightly be- 
lieves that the practice of using written depositions instead 
of oral testimony was initiated by litigants for their own con- 
venience. “‘Allmahlich mochte es sich ftir die Parteien als 
praktisch erweisen, den Wortlaut der Zeugnisse schriftlich 
zu fixieren, um das Pladoyer ganz genau auf sie einrichten 
zu k6nnen und vor nachteiligen Ausserungen besser ge- 
schiitzt zu sein.”’ Regarding the date of the law which made 
the practice compulsory, he does not commit himself. “Ob 
zuerst noch beide Modalitaten neben einander bestanden, 
oder ob das schriftliche Verfahren sogleich gesetzlich vor- 
geschrieben wurde, ist nicht zu entscheiden.’’4 

The year 390 B.c. at all events is too early a date for the 
law. It was not in force during the professional career of 
Lysias, which came to an end about 380. In his latest dat- 
able speech, x, which Blass’ puts in 384-383, there is no un- 
mistakable reference to written evidence. The same is true 
of the other two speeches that were delivered after 390.° Nor 
is there any sure indication of written depositions in the first 
and tenth orations of Isaeus, which are amongst his first ef- 
forts. It may be objected that the formulas introducing 
testimony in these five speeches are neutral, because they 


1 Lysias xvi. 8. 2 Isaeus v. 3. 


3 Thalheim, in his introduction to his edition of Isaeus (Teubner), p. xxxii, 
puts it between 393 and 387 B.c.; Blass, Attische Beredsamkeit, II, 544, prefers 389. 
Benseler, De hiatu in oratoribus Atticis, pp. 185 ff., argued that the battle referred 
to in Sections 6 and 42 was that of Cnidus in 394 B.c. and that the speech was de- 
livered in 372. Jebb (op. ciét., II, 351) is inclined to the same view but admits that 
390 is the more probable date. Wyse (The Speeches of Isaeus, p. 405) prefers the 
earlier date. 


4 Leisi, Der Zeuge im attischen Recht, p. 87. 5 Op. cit., I, 602. 


ΟΧΙΧχ In (387 B.C.s) xxi 1h 387-386 18:0. Gia Blasse.op) cits ppens ἢ 
xxii. 9 the Teubner and Oxford editors print ΜΑΡΤΎΡΙΑ. But the text is uncer- 
tain. Van Herwerden prints MAPTU2. 
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might conceivably be used of either type of evidence. But 
in this connection a comparison with the practice of Demos- 
thenes and his contemporaries in presenting evidence 15 in- 
structive. In every one of the forensic speeches of this period 
in which testimonial evidence was introduced, there are un- 
mistakable references to written depositions. The absence of 
similar references in the five orations of Lysias and Isaeus can 
scarcely be accidental. The inference that written deposi- 
tions were not required by law in the period to which these 
speeches belong seems justified. Two of them cannot be dated 
with any degree of certainty, but they are all later than 390 
B.c. Consequently, 390 cannot be accepted as the date of 
the law requiring written evidence. 

In seeking to determine more closely the date of the law, 
the most serious difficulty is encountered in dating the three 
speeches of Isaeus that are involved in the problem. The 
fifth oration, which contains an unmistakable reference to 
written evidence, is certainly earlier than the tenth and 
probably earlier than the first.t Neither of these speeches 
contains any hint of written evidence. Thalheim’ proposed 


_ an attractive solution of the difficulty. The passage referring 


to written evidence in the fifth oration is as follows: 
Kal μοι ἀνάγνωθι THY ἀντωμοσίαν. 
ΑΝΤΏΜΟΣΙΔΑ 
καὶ μάρτυρας ὑμῖν παρέξομαι... καί μοι ἀνάγνωθι τὴν μαρτυρίαν. 
ΜΑΡΤΎΡΙΑ. 


τῶν μὲν μαρτύρων ἀκηκόατε.5 


1 The first oration presents most difficulties in the matter of dating. Benseler 
(op. cit., p. 192) placed it in the first period, after 360 B.c., on the basis of the marked 
avoidance of hiatus. Blass (op. cit., 11, 531) accepts Benseler’s arguments. Jebb 
(op. cit., II, 320), while expressing some doubts about this method of dating the 
speeches of Isaeus, agrees with Benseler. But Wyse (oP. cit., p. 179) is quite pro- 
nounced in his criticism of the method of Benseler. He points out that hiatus is 
carefully avoided in the eighth oration, which belongs between 487-363, while no 
pains were taken to avoid it in the second oration, which belongs to the later period. 
There is, then, good ground for the view of Thalheim that the first oration belongs 
to the early years of the orator. The tenth oration belongs to the period of the 
Theban War, 378-371. 


2 Review of Bonner’s Evidence in Athenian Courts in Berliner Philologische 
Wochenschrift, 1905, p. 1575. 


3 Isaeus v. 2. 
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After promising to produce witnesses, the speaker calls for 
the reading of ove affidavit. It is also to be noted that the 
expression “You have heard the witnesses’ (τῶν μὲν pap- 
τύρων ἀκηκόατε) 18 more appropriate to oral than to written 
testimony. For these reasons Thalheim proposed to strike 
out the words καί μοι ἀνάγνωθι τὴν μαρτυρίαν as an interpola- 
tion. The source of the interpolation he found in the words 
of the preceding section, καί μοι ἀνάγνωθι τὴν ἀντωμοσίαν, which 
appear again at the end of the fourth section. Having thus 
disposed of the only reference to written evidence in the 
speech, he arrives at the date 375 B.c. by striking an average 
between the extreme possible dates for the tenth oration, 
378-371. | 

Recent investigations have shown that the archonship of 
Nausinicus (378-377) bids fair to rival the archonship of 
Eucleides as a year of reform. In a study entitled “Oral and 
Written Pleading in Athenian Courts,’ Calhoun has shown 
that litigants were not required to hand in their complaints 
and pleadings in writing until the fourth century. 


As a result of our inquiry, then, we find in the forensic speeches of 
Antiphon, Andocides, Lysias, and Isocrates a studied variety of expression 
for the commencement of actions, but nothing that may be construed as 
an allusion to the writing or handing in of pleadings by litigants. But with 
the advent of Demosthenes new terms make their appearance; we find for 
the first time ἀποφέρειν and διδόναι, together with accounts of the actual 
handing in of the instrument and frequent allusions to the writing of com- 
plaints by litigants. 


From this state of affairs Calhoun concludes that until short- 
ly before the beginning of the forensic career of Demosthenes 
complaints and rejoinders were made orally and written down 
by the magistrate at the instance of the litigant. Struck by 
the similarity in the history of pleadings and evidence, Cal- 
houn tried to fix more precisely the date of the law requiring 
written depositions, in the hope of throwing light on the date 
of written pleadings. He rejects Thalheim’s proposal to 
dispose of ἀνάγνωθι τὴν μαρτυρίαν in Isaeus’ fifth oration as an 
interpolation. He argues: 


ΡΥ ΤῸ) 1189. 


JUDICIAL SYSTEM IN THE FOURTH CENTURY 361 


. the isolated instance of the reading of a deposition in 389 does 
not justify us in dating the change as early as 390, for there is not the 
slightest reason why evidence should not occasionally have been pre- 
sented in writing prior to the enactment of a legal requirement that it be so 
presented. 

Associating the two reforms which required that pleadings 
and evidence be presented in writing, he fixes upon 378-377 
as the most likely date of these important changes.t The 
view that in one speech both kinds of evidence were possible, 
before the enactment of the law requiring evidence to be in 
writing, is open to objection. If, as has already been suggest- 
ed, written depositions were devised by speech-writers in the 
interest of their clients, one would expect to find uniformity 
in the method of presenting evidence in individual speeches. 
As between clients, there might be good reason for using 
written depositions for one client and oral testimony for 
another. But it 15 difficult to see why Isaeus’ client needed 
a written deposition for the first witness when he was able 
to elicit the testimony of the remaining seven groups of wit- 
nesses in the presence of the jury. The proceeding is possible, 
but not probable. Thalheim’s disposal of the phrase καί μοι 
ἀνάγνωθι THY μαρτυρίαν as ““spateren nach dem vorausgehenden 
und folgenden καί μοι ἀνάγνωθι τὴν ἀντωμοσίαν Zusatz’’ is to 
be preferred.? All the evidence in the tenth speech seems to 
be oral. It was delivered during the course of the Theban 
War (378-371 B.c.). The law requiring evidence to be pre- 
sented in writing was not in force when this speech was de- 
livered. Thalheim, in selecting 375 as the probable date of 
the law, was simply striking an average by putting it midway 
between 378 and 371. Knowing neither the exact date of the 
speech nor the time that elapsed between its delivery and 
the enactment of the law, all he could do was to hazard a 
guess. Calhoun, however, in picking 378-377, is allowing 
the narrowest margin. The speech is put at the earliest possi- 


)Calhoun,op. ciz,,\p. 1οι. 

2 Cf. Hommel, who, in his review of Calhoun’s Oral and Written Pleading 
(Philologische Wochenschrift, 1923, pp. 612-13), approves of Thalheim’s proposal 
on the basis of a statistical examination of the relative occurrences of ἀνάγνωθι and 
other formulas in the speeches of Isaeus. 
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ble date, and the law follows it almost instantly. But he has 
good reason for crowding matters. The archonship of Nau- 
sinicus was a notable reform year. Political reforms in 
Athens tended to come in waves. This feature warrants us in 
accepting 378-377 as the most likely date for this important 
judicial reform." 

It is perhaps not without significance that written evi- 
dence appears first in the speeches of Isaeus.? With one ex- 
ception the extant cases of Isaeus concern estates. They 
were involved and difficult to present clearly. It may be 
that he soon realized that the evidence must be carefully 
formulated and presented in order to be effective. The only 
certain way to secure this result was to elicit the evidence 
himself and transcribe it for reading at the proper place. 
It was a dull method of presenting evidence, but it had the 
merits of brevity and clarity. 

In the fourth century, as formerly, the Areopagus was 
composed of ex-archons who had successfully passed their 
audit.3 Aristotle says that an archon could not take his place 
in the council at the end of his year of office until he had de- 
livered to the treasurers of Athena the full amount of olive 
oil due for his year.4 In addition the Areopagus was subject 
to an εὔθυνα before the logistae. This could only have been 
at the end of a certain period of time or on the completion of 
a particular task.’ The Areopagus could expel any of its 
members provisionally, but the expulsion became final only 
on the confirmation of a heliastic court.6 Athenaeus cites 
Hypereides to the effect that a man who had been seen dining 

‘Hommel (idid.), while quoting with approval Bonner’s earlier statement of 
the date as being after the end of the public career of Lysias (380 B.c.) and before 


the bulk of the speeches of Isaeus (375-360), seems to accept Calhoun’s closer fixing 
of the date. 


2 It is not meant that Isaeus was instrumental in having the law enacted, but 
rather that he inaugurated the new scheme in his own practice. 


3 Pollux vii. 118. For the reputation of the Areopagus during this period, δε 
Isocrates Vil. 37-39. 


4h Polslse3: 
5 Aeschines in Cres. 20; cf. Gilbert, Greek Constitutional Antiquities, p. 282. 
6 Dein. in Dem. 56. 57; Aeschines op. cit. 20. 
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in a public house could not enter the Areopagus.? According 
to Plutarch, the Areopagites were prohibited from writing 
comedies. Whether these statements are literally true or 
not, they indicate that the Areopagus preserved its reputa- 
tion for dignity and uprightness. 

The council retained its jurisdiction in cases of premedi- 
tated homicide, wounding with intent, poisoning if death 
resulted, and arson.3 

At the beginning of the fourth century the Areopagus 
still had oversight of the sacred olives and continued to have 
jurisdiction in cases involving them.* But sometime during 
the fourth century the procedure before the Areopagus lapsed, 
because the state ceased itself to sell the fruit of the olives 
and began to requisition it from the owners of the farms on 
which the sacred olives grew. Hence the farmers became 
liable for a certain amount regardless of what happened to 
the olive trees.’ This change took place sometime between 
Lysias’ seventh oration (about 395 B.c.) and the writing of 
the Constitution of Athens (328-325 B.c.). 

Various other religious matters came under the Jjurisdic- 
tion of the Areopagus. It appointed the men who managed 
the sacrifices of the Eumenides.® As before, the council had 
the duty of caring for the consecrated land of the Eleusinian 
goddesses. In 352-351 B.c. by a popular decree the Areop- 
agus received general oversight of religion for all time, a 
prerogative which it still retained in Roman times.’ But 
general jurisdiction in cases of impiety was restored to the 
body by Demetrius of Phaleron at the end of the fourth 
century. Between that time and the reforms of Ephialtes 


ἘΠ ΠΤ ΟἿΣ 2 De gloria Athen., §; Didot, p. 426. 


3 Aristotle, op. cit., lvii. 3; Demosthenes xxiii. 24; cf. Lucian Anacharsis 19; 
Aeschines, F’. L., 93; in Ctes. 51.212; Plato Laws 877 B. As Sandys says on Aristotle, 
ad loc., only wounding with intent was classed as φόνος. It was necessary that the 
poisoning also be with intent. The procedure in the homicide courts described by 
Aristotle is that of the fourth century. 


4 Aristotle, op. cit., lx. 2; Lysias vii. 5 Aristotle Ath. Pol. lx. 2, 3. 
6 Scholiast on Demosthenes xxi. 115 (cf. lix. 80 f.). 


7 Cf. Keil, “Beitrage zur Geschichte des Areopags,” Berichte tiber die Verh. der 
sachs. Akad. d. Wissenschaften (1919), p. 57. 
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these cases were, in general, tried before heliastic courts.’ 
An interesting example of the participation of the Areopagus 
in religious matters occurred in 343 B.c. The Delians were 
contending with the Athenians about the right to administer 
the temple of Apollo at Delos. The Athenian assembly chose 
Aeschines, the orator, as their advocate when the case came 
before the Amphictyonic council, but gave the Areopagus 
authority to revise the election. The Areopagus rejected 
Aeschines and chose Hypereides in his place,’ with the result 
that Hypereides argued the case. 

As the Areopagus became more active after the Pelopon- 
nesian War, it played a greater part again in the control of 
the conduct and morals of the citizens. Apparently the 
γραφὴ ἀργίας came sometimes before the Areopagus and some- 
times before a heliastic court.4 Doubtless the council had 
charge of the education of the youth only in the sense that it 
had general supervision of public morals. Public physicians 
exercised their functions under the control of the Areopagus. 

The Areopagus during the fourth century was sometimes 
intrusted by the people with some special commission of in- 
quiry. The results of this ζήτησις, or investigation, were 
brought before the assembly in the form of an ἀπόφασις. The 
people might deal with the case themselves or appoint prose- 
cutors to handle the matter before a heliastic court. The 
case of Aeschines, mentioned above, was of this nature. On 
another occasion it made an investigation as to whether 
buildings could be erected in the neighborhood of the Pnyx.s 
This was doubtless part of their activity as commissioners of 
public works.® Again, the council was intrusted with inves- 
tigating the action of Polyeuctus in joining some exiles 

™Cf. supra, p. 258. Cf. Lipsius, op. cit, p. 12g. It is interesting to note that 
Origen (g. Ce/s. iv. 67; v. 20) places Socrates’ trial before the Areopagus. 

2 Demosthenes xviil. 134. ὃ Hypereides, Λόγος Δηλιακός (rag. xix). 

4 Cf. Caillemer, ‘““Areopagus”’ in Daremberg-Saglio, p. 402. For control of con- 
duct and morals by the Areopagus, cf. Athenaeus iv. 64. 167; Diog. Laert. vii. 169. 

5 Aeschines Timarch, 81 ff. 

ὁ Caillemer, op. cit., p. 403; Heracl. Pont. in Miller, F.H.G., II, 209; Aeschines, 
op. cit. 
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in Megara.* The Areopagus also made an inquiry into the 
disappearance of part of the stolen money which had been 
taken from Harpalus, the absconding treasurer of Alexander, 
and deposited in the Acropolis. The council also investi- 
gated the bribing of various citizens by Harpalus.? 

The council might institute an investigation on its own 
initiative, but the subsequent procedure was the same. So 
when the assembly was on the point of discharging Antiphon 
who was accused of attempting to set fire to the docks, the 
Areopagus intervened and, after making an inquiry, forced 
him to stand trial before a heliastic court. 

Occasionally the Areopagus was intrusted with independ- 
ent jurisdiction. Immediately after the Battle of Chaeronea 
the council tried and condemned to death those who had 
deserted Athens.‘ 

The Areopagus continues to be mentioned up until the 
fourth century a.p., and under the Romans became again an 
exceedingly important body.’ Ex-archons no longer auto- 
matically became members, but all of the places were filled 
by election. The inscriptions show what a great réle the 
council played in the government and that it retained all of 
its erstwhile dignity and prestige. 

The fifth-century jury system continued to function to 
the end of the Peloponnesian War (404 B.c.) without en- 
countering serious difficulties. There is no hint of a shortage 
of jurors in the Pseudo-Xenophontic Constitution of Athens 
of 424 B.c., nor in the Wasps of Aristophanes in 422. Pseudo- 
Xenophon’ 56 suggestion that smaller Juries be employed was 
not intended to make up for a lack of jurors, but to take care 
of the congestion of litigation which was apparently at its 
height then, by providing more courts. Indeed, Bdelycleon’ 
says explicitly that there were 6,000 jurors; and Andocides, 
in a speech delivered in 399 B.c., tells of a Jury of 6,000 in 


τ Dein. in Dem. 58. 3 Demosthenes xviii. 132 f. 
2 Dein. op. cit. 4 ff. 4 Lycurgus Leoc. 52; Aeschines in Ctes. 252. 


5 For the privileges and duties of the council in Roman times, cf. Caillemer, op. 
cit.; Philippi, Der Areopag und die Epheten, pp. 309 ff.; Keil, op. cit. 
6 Ath. Pol. iti. 4 ff. 7 Aristophanes Wasps 661-62. 
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41§.* This situation did not materially change until after 
the failure of the Sicilian expedition, with its huge losses,’ 
and the permanent occupation of Decelea by the Pelopon- 
nesians. In recommending to the Spartans the fortification 
of a post in Attica, Alcibiades predicted that “the revenues 
of the Laureian silver mines and whatever they now derive 
from their land and from their courts” would at once be 
lost to the Athenians. Moreover, the allies would become 
careless in paying the tribute, being convinced that the 
Spartans were now prosecuting the war with vigor. That 
these expectations were more than realized is clear. Not only 
did the Athenians suffer great material losses, but the task 
of guarding the walls required the services of all. 

It is in this period that on occasion court sessions were 
restricted to criminal cases.5 Suspensions of civil cases were 
sometimes due to financial as well as to military causes. 
Similar suspensions in the fourth century are explicitly said 
to be due to a shortage of funds.® The normal population of 
Athens was greatly increased: by the influx of the refugees 
from the more distant parts of Attica. At the end of the 
war the country people flocked back to their farms. The city 
population was much reduced. There was no longer a mass 


t Andocidesi. 17. 


2 For losses in the Sicilian expedition, see Malzer, Verluste und Verlustenlisten 
im griechischen Altertum, pp. 33-37- He gives both ancient and modern estimates. 
The highest ancient computation was 40,000. Even victories were costly. Meyer 
(Geschichte des Altertums, IV, 3, 646) estimates the losses at Arginusae at more than 
4,000. 


3 Thucydides vi. 91. 7. There is no need to emend δικαστηρίων as has been 
proposed. The scholiast thinks the reference is to τὰ πρυτανεῖα καὶ at χρηματικαὶ 
ζημίαι. The reference is probably to the loss of judicial revenue due to expected 
disaffection and revolts among the allies if Sparta took effective measures to crush 
Athens. Boeckh (Staatshaushaltung der Athener, 1, 415) thinks of a suspension 
of court sessions “bei einem einheimishen Kriege.” Cf. Lipsius, 02. cit., Ὁ. 162, n. 91. 


4 Thucydides vil. 27-28: πρὸς γὰρ τῇ ἐπάλξει τὴν μὲν ἡμέραν κατὰ διαδοχὴν οἱ 
᾿Αθηναῖοι φυλάσσοντες, τὴν δὲ νύκτα καὶ ξύμπαντες πλὴν τῶν ἱππέων, κιτ.λ. (28. 2). 


5 Lysias xvil. 3: ἐν μὲν οὖν τῷ πολέμῳ διότι οὐκ ἦσαν δίκαι οὐ δυνατοὶ ἦμεν παρ᾽ αὐτῶν 
a 


ἃ ὥφειλον πράξασθαι. ἐπειδὴ δὲ εἰρήνη ἔγένετο ὅτε πρῶτον ai ἀστικαὶ δίκαι ἐδικάζοντο, 
λαχὼν ὁ πατήρ, κ.τ.λ. 


6 Demosthenes xxxix.17: καὶ εἰ μισθὸς ἐπορίσθη τοῖς δικαστηρίοις εἰσῆγον ἂν δῆλον ὅτι. 
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of unemployed refugees available for jury service. Thou- 
sands of slaves had deserted.‘ The farmers had enough to 
do in restoring their dismantled farms? without resorting to 
the city on the chance of obtaining jury service. It must very 
soon, if not at first, have been apparent that the numbers 
offering themselves for service were inadequate for the work. 
True, there was no longer any overseas litigation, but the 
rule of the Thirty Tyrants must have given rise to consider- 
able litigation in one way or another in spite of the amnesty.’ 
Under these circumstances the democratic leaders must have 
realized that the most pressing need was to make up 1n some 
way for the shortage in the supply of Jurors without interfer- 
ing with the efficiency of the courts. The idea of smaller 
panels to cope with the congestion of the courts had long 
been familiar to those who concerned themselves about such 
things. But as Pseudo-Xenophon‘ pointed out in 424 B.c., 
smaller courts were more easily bribed. And bribery had 
begun to become serious. There was always more or less of 
it, but the sensational exploit of Anytus in successfully brib- 
ing a whole panel showed that, provided sufficient money 
was available, the size of the jury was no safeguard.’ The 
time was ripe for a fundamental change in the jury system. 
The panels for certain types of cases were reduced to 200 
and 400. The increased danger of bribery was met by a new 
plan of assigning the sections to the courts daily instead of 
annually. In this way ten sections could be maintained, 
though the total number of jurors was considerably below 
the nominal 6,000. But even so, the numbers did not suffice. 
A curious system of plural registration was introduced where- 
by jurors were permitted to register in several sections in 
addition to the sections to which they were first allotted. 


τ Thucydides vii. 27. 5. Cf. Aristophanes Clouds 6-7. 


For the thorough devastation of Attica during the Decelean War, see the 
Hellenica Oxyrhynchia xii. 4. Cf. Hardy, “The Hellenica Oxyrhynchia and the 
Devastation of Attica,” Class. Phil., XXI1, 346 fF. 


3 Isocrates xvill and xxi. ath Pol. Wie, 


5 Aristotle 4th. Pol. xxvii. Cf. Calhoun, Athenian Clubs in Politics and Litiga- 
tion, pp. 66 ff.; Hommel, Heliaea, pp. 127-28. 
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The evidence for this feature of the new system is found 
in a passage of the Plutus of Aristophanes, which appeared 
in 388 B.c. Hermes offers to assume various characters in 
the interests of mortals, if he be permitted to stay among 
them under the régime that followed Plutus’ recovery of his 
sight. Cario, the slave, in commenting on his ability to be 
Jack of many trades, says: 

ws ἀγαθόν ἐστ᾽ ἐπωνυμίας πολλὰς ἔχειν" 

οὗτος γὰρ ἐξεύρηκεν αὑτῷ βιότιον. 

οὐκ ἐτὸς ἅπαντες οἱ δικάζοντες θαμὰ 

σπεύδουσιν ἐν πολλοῖς γεγράφθαι γράμμασιν." 
If the passage be taken literally, it would seem that the prac- 
tice was common, if not general. It was formerly supposed 
that Cario was indulging in comic exaggeration by treating 
a bit of trickery as a regular practice.? But this view is no 
longer held. 

The πινάκια, or jurors’ tesserae, many of which have been 
found in graves,3 have been used to support the inference 
drawn from the passage of Aristophanes that jurors could 
be registered in other sections than the one to which they 
were originally allotted. In several cases, in addition to the 
letter of the owner’s section, which 1s placed regularly in the 
upper left-hand corner of the πινάκιον, there are additional 
letters in the lower right-hand corner, following the name. 
For example, C74 11. 877, belonging to Lyson of the deme 
of Steiria of the A section contains also the letter H after the 
name. Likewise, C/4 11. 887, belonging to Paramonus of the 
deme of Melite of the Τ' section, contains also the letter H. 
Now, it has been thought by some scholars that the addi- 
tional letters represent plural registration’ and that the own- 


Aristophanes Plutus 1164-67. 


2 Frankel (Die attischen Geschworenengerichte, pp. 97 ff.) disproves Schoemann’s 
view (De sortitione judicum, 1, 212) that the poet is referring to “einen hatifig 
geubten Betrug.” Cf. Teusch, op. cit., p. 50. 


3 All of the extant tesserae are of bronze and belong to the fourth century. 
They are collected in CIA 11. 875-940. 


4 Caillemer, article ““Dikastai” in Daremberg-Saglio, p. 189. CI i1. g11, 912, 
have a curious farns of the letter H—H1. Some think that the form is a combination 
of H and EK, and means that the owner was entitled to sit in both sections. Cf. 
Caillemer, op. cit.; Bruck, Philologus, LII, 420. 
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eon 4uiis77 for example, was entitled to sit also ooh 
section H in case his own section A was not sitting and section 
H was not full. The addition of the second letter to the 
πινάκιον obviated the necessity of giving an additional πινά- 
κιον to the juror for each section in which he was entitled 
to sit. There are no examples of two πινάκια for the same 
man with different section letters.‘ That the extra letters on 
the πινάκια have any connection with plural registration has 
however, been doubted.? Bruck suggests that, inasmuch as 
the πινάκια which contain extra letters are in each case re- 
used tablets, the extra letters may be part of the original 
inscription. That the extra registrations were recorded in a 
formal and regular fashion is, however, suggested by the 
perfect, γεγράφθαι, of Aristophanes. The plural registra- 
tions were, however, doubtless recorded on the different sec- 
tion lists. 


™ There are some examples among the extant tesserae of two struck for the same 
person. CIA ii. 914, 915, found in the same tomb, are practically identical. CIA 
11. 917, 918, probably found in the same tomb, differ only in that one contains the 
father’s name while the other does not. It has been suggested that the older πινάκια 
omit the father’s name, while the later ones have the more explicit designation and 
more designs. The case of the two just cited, belonging to the same man, seems to 
disprove this theory. Cf. Caillemer, op. cit., p. 190. It was perhaps not unusual 
for a man to have additional tesserae struck for himself. Or the original tessera 
may have been lost and found again after a duplicate copy had been issued by the 
state. It has been suggested that the tesserae in actual use were all of boxwood 
and that the extant examples in bronze were struck for the express purpose of being 
placed in an enthusiastic juror’s grave. Cf. Gilbert, Greek Constitutional Antiquities 
p- 397, n. 1. This, however, can hardly be the case, for several of the tablets were 
obviously used twice. CI 11. 877, 887, 922, 932, 933, show clear traces of another 
name beneath the present names. 


2 Cf. Lipsius, op. cit., p. 145, n. 33: “Ob aber auf den Richtertafelchen sich 
Spuren der aus Aristophanes erschlossenen Tatsache erhalten haben, ist mindestens 
zweifelhaft.” Bruck, op. cit., 1.11, 419; Mylonas, Bulletin de correspondance Hell- 
énique, 1883, pp. 29 ff. 

3 Some of the πινάκια are perforated (cf. e.g., CIA ii. 876, 899, 924), a fact which 
has given rise to much speculation. The following suggestions have been made: 
(1) The perforation was necessary to enable the ἐμπηκτής to fasten the πινάκιον on 
the κανονίς after it was drawn. Cf. Hommel, op. cit., p.124. In our utter ignorance 
of the form of the xavovis this cannot be demonstrated. Many think that the 
κανονίς was no more than a groove into which the πινάκια fitted. (2) The perfora- 
tion was for the convenience of the owner so that he might attach the πινάκιον to 
his garments. Hence some are perforated and some not. (3) The perforation was 
merely a device for suspending the πινάκιον in the grave. Cf. Caillemer, op. cit., 


p- 190. 
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The earliest reference to the new jury system is found in 
the Ecclesiazousae of Aristophanes presented in 390 or 388 
B.c. In the comedy the state is turned over to the women 
to manage. Praxagora, the leader of the women, introduces 
socialism. There is to be no more litigation.’ The courts are 
to be abolished.?, Everybody will own everything. They will 
live together and eat together.3 “Where,” inquires Praxa- 
gora’s husband, “‘will you serve dinner?” “Each court and 
arcade of the law shall be a banqueting hall for the citizens.” 
The allotment booths are to be used to marshal the citizens 
into ten groups corresponding to the sections of jurors. These 
groups, designated by the first ten letters of the alphabet, 
are to be sent to one or another of the courts which are now 
to serve as banqueting halls. 

τὰ δὲ κληρωτήρια ποῖ TpeWes ; Pr. és τὴν ἀγορὰν KaTabnow’ 

κᾷτα στήσασα παρ᾽ “Αρμοδίῳ κληρώσω πάντας, ἕως ἂν 

εἰδὼς ὁ λαχὼν ἀπίῃ χαίρων ἐν ὁποίῳ γράμματι δειπνεῖ" 

καὶ κηρύξει τοὺς ἐκ τοῦ βῆτ᾽ ἐπὶ τὴν στοιὰν ἀκολουθεῖν 

τὴν βασίλειον δειπνήσοντας" τὸ δὲ OFT’ ἐς τὴν παρὰ ταύτην, 

τοὺς δ᾽ ἐκ τοῦ Kamm’ ἐς τὴν στοιὰν χωρεῖν τὴν ἀλφιτόπωλιν. 

Bl. ὅτῳ δὲ τὸ γράμμα 

μὴ Nao Kae ὃ λει ϑεν τούτους ἀπελῶσιν ἅπαντες." 
Praxagora’s arrangement for feeding the citizen body is ἃ 
clever parody of the judicial system. She succeeds in making 
use of much of the discarded paraphernalia. On the basis of 
this feature of the comedy a reasonably satisfactory recon- 
struction of the jury system has been achieved. A number 
of scholars have contributed to the work. Complete agree- 
ment has not been reached, but the conclusions of Lipsius 
have won general approval. 

The number of jurors was still nominally 6,000. All eligi- 
ble citizens who offered for service were accepted and divided 
into ten sections in which the tribes were represented as 
evenly as possible. The first ten letters of the alphabet were 
used to designate the sections. To each juror was given a 
bronze tessera with his name and section letter on it. The 


1 Aristophanes Ecclesiazousae 657. 3 Ibid. 673-75. 
2 Ibid. 677. 4 Ibid. 683-88. 
5 Lipsius, op. cit., pp. 139 ff. Cf. Hommel, op. cit., pp. 115 ff. 
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courts were designated by the letters from A to T, just as they 
were in the next period.t But, although in the comedy the 
places that are to serve as banquet halls are named, e.g., 
ἐπὶ τὴν στοιὰν THY βασίλειον, és THY στοιάν, Not designated by 
letters, there are indications that in the court system which 
is being parodied letters were used in this period to indicate 
the courts. Lipsius? argues that in the phrases ἐν ὁποίῳ 
γράμματι and τὸ γράμμα καθ᾽ ὃ δειπνήσει the letter (γράμμα) re- 
fers not to the section but to the court. When court sessions 
were to be held, all sections were summoned. Into a con- 
tainer were put ten tickets with the letters from A to K; into 
another, the letters A to f designating the particular courts 
that were to sit that day. A ticket was drawn from each 
container simultaneously. The section drawn sat in the 
court drawn. If a court of 1,000 or 1,500 was required, two 
or three tickets were drawn from the jurors’ Jar as against 
one from the jar of the courts. If a smaller court was re- 
quired, e.g., 200, it was easy to dispose of the excess number 
by the use of the lot. Under this system of supernumeraries 
it was always possible to secure a full quota for a jury. Ac- 
cordingly, at this time a change was made and odd numbers 
were required for each jury. The court that tried Socrates 
in 399 B.c. in all probability numbered σοι... In the Plutus 


t Aristotle 4th. Pol. \xiii. 


2 Op. cit., p. 141, n. 23. Teusch (op. cit., p. 47) believes that γράμματα in these 
passages always refers to sections of jurors and that names or “‘signa quaedam,”’ 
not letters, were used to mark the courts. But evidence that letters were used is the 
occurrence of δ on what is generally regarded as one of the allotment σύμβολα used to 
designate the courts in the process of allotment. Hommel, op. cit., p. 116, n. 293. 
Cf. Svoronos, Yournal international d’archéologie numismatique, p. §3, and Plate E. 
No. 9; Earle Fox, Revue numismatique, 1890, p. 63, Plate III, No. 14. 


3 That men were turned away daily from the courts in spite of plural registra- 
tion is clear from Aristophanes’ Ecclesiazousae, 687 f. This feature Praxagora 
proposed not to reproduce in the matter of dining. Hommel (09. cit., p. 119) sug- 
gests that for private suits with small panels (200) the country people did not ap- 
pear. Criminal suits were put on different days to encourage the country people to 
appear for service when larger courts were required. Evidence for this second allot- 
ment on court days is found in Demosthenes xxv. 27, according to Lipisus, op. cit., 
Ὁ 2 Π| 7.7. Cll eusch,0ps ¢12:,.p. 47. 

4 Plato Apology 36 A: εἰ τριάκοντα μόναι μετέπεσον τῶν ψήφων, ἀπεπεφεύγη ἄν. 
With a jury of 500 divided into 280 for the prosecution and 220 for Socrates, the 
change of thirty votes would have resulted in a tie which meant acquittal. With a 
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of Aristophanes’ the slave Cario says to the chorus, urging 
them to be gone, 
ἐν τῇ σορῷ νυνὶ λαχὸν TO γράμμα σου δικάζειν, 
σὺ δ᾽ οὐ βαδίζεις ; ὁ δὲ Χάρων τὸ ξύμβολον δίδωσιν. 

Here again is a parody of court procedure. The dicast, on 
entering the court to which his section was allotted, received 
a token which entitled him to his fee at the end of the trial. 
The scholiast regards Χάρων as an anagram for “Apxwy.? 

The change in the size of the courts and the method of 
assigning panels to the courts belongs to the archonship of 
Eucleides, 403-402 B.c. Later a further change was intro- 
duced. The same men were allowed to remain in the same 
panel year after year as long as they continued to serve. 
The annual allotment to sections was confined to the new 
applicants for service each year. This was the natural thing 
to do. If all who offered were accepted, there was no need 
of an annual re-allotment. There was no reason under the 
new system why a man could not be a life-member of the 
same section. But all continued to take the oath annual- 
ly. Some support for this theory is found in the fact that 
with two exceptions only one tessera (πινάκιον) has been dis- 
covered in each grave. This would seem to indicate that the 
deceased possessed normally only one tessera. Where there 


jury of 501 divided into 221 and 280 for the defense and the prosecution, respective- 
ly, a change of thirty would have given a majority of one vote for acquittal. Diog- 
enes Laertius (1i. 41) says that the votes against Socrates amounted to 281, If this is 
correct, Plato’s “thirty’’ must be a round number for thirty-one, and the panel 
must have numbered 501, divided into 220 and 281. If the reading in Diogenes 
Laertius is correct—67’ οὖν κατεδικάσθη, διακοσίαις ὀγδοηκονταμιᾷ πλείοσι ψήφοις τῶν 
ἀπολυουσῶν---ἰἢ]5 is an example of illogical idiom. Diogenes meant to say that the 
majority of the jurors voted against Socrates and they numbered 281, or, to put it 
another way, “281 voted against Socrates, being more than the votes in his favor.” 
There is no evidence for odd numbers in panels in the fifth century. It is not until 
the fourth century that odd numbers are authenticated. Cf. supra, p. 243. 


™ 977-78. The section to which the chorus leader belongs has been allotted 
to serve beyond the grave, where Charon 1s in charge just as the magistrates preside 
at trials. Cf. Van Leeuwen’s note, ad Joc. Several of these σύμβολα mentioned in the 
text have been found. They are made of lead and have an owl (mark of the 3-obol 
piece) on one side and a letter on the other. See Gide and Caillemer, s.v. “Dikastai,” 
Daremberg-Saglio, for an illustration. 


26 Χάρων κατὰ ἀναγραμματισμὸν Αρχων λέγεται. 
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are two, both are for the same section.’ The practice of 
plural registration looks like a device suggested by experience 
in working the new system. It had the double advantage of 
securing on the spot the required numbers without abandon- 
ing the section system, and of utilizing the services of those 
who were most anxious for employment. This partial dis- 
regard for section divisions is a step toward the system of 
Aristotle’s day when jurors were still assigned to sections 
but allotted to service daily quite without regard to their 
section affiliations. It affords another example of evolution 
in the growth of institutions. 

The Eucleidean system was still used in 388 B.c., when 
the Plutus? was performed. This is the date post guem for 
the newer system. The date ante quem is 355 or 354, when 
the dreopagiticus of Isocrates3 was delivered. Sometime be- 
tween these two dates the system described by Aristotle was 
instituted. The point at which a change in the jury system 
would seem most necessary and desirable is the year of the 
formation of the new empire, 378-77. Even though the 
empire was on a more liberal basis, military needs were likely 
to be pressing and continuous. Keils regarded the decade 
380-370 as a period in which establishment of the new league 
gave Athens the impulse to institute reforms and innova- 
tions in the most diverse departments of public life. The 
changes included the establishment of the symmories for the 
levying and collection of the property tax, the institution of 

1 CIA ii. 914 and 915; 917 and 918. Cf. Hommel, op. cit., pp. 120 ff. According 
to Hommel, the life-tenure of office for the dicast came about gradually owing to the 
shortage of jurors and the consequent need, in order to man the courts properly, 
of all who presented themselves for jury service. He places the beginning of the 
lifelong tenure in the decade following the production of Aristophanes’ Plutus (388 
B.c.) and assigns to this period the unperforated πινάκια on the ground that the 


perforations could not have had the use in this period which they had in the system 
described by Aristotle—i.e., being fastened on the xavovis. Cf. infra, p. 376. 

ΟΠ ΟΣ. ands 100-07. 3. 86ς. 54. Cf. Hommel, op: cif.) Ῥ- 120. 

4 Dittenberger, Sylloge?, No. 81; Hicks and Hill, Greek Historical Inscriptions, 
No. τοι. 

5 Anonymus Argentinensis, Ὁ. 266. Keil believes that about 375 B.c. there was 
a marked increase in the time allotted to litigants for addressing the jury. This de- 
velopment followed naturally upon the perfection of oratory and the use of litigation 
for political purposes. Cf. Hommel, of. cit., pp. 120 ff. 
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the proedroi, the requirement that litigants should hand 
in their pleadings and evidence in writing.? It would be 
strange if the reorganization of the jury system were not 
included among the financial, military, administrative, con- 
stitutional, and judicial reforms that followed immediately 
upon the founding of the second empire in the archonship 
of Nausinicus.3 The prospective military commitments of 
Athens were in themselves sufficient reason for adopting some 
better means than voluntary plural registrations for making 
up for the inevitable reduction in numbers of the individual 
sections that must have been anticipated. 
_ An attempt was made by Bruno Keil‘ to prove that, be- 
tween the system reconstructed from Aristophanes’ Ecclesia- 
zousae and Plutus and that described by Aristotle, there in- 
tervened a system different from either. It began about 375 
B.c. and ended, in what he calls “Die Restaurationsjahre,”’ 
between 347 and 345. It is the novelty of the new constitu- 
tional changes that interested Aristotle. Of these the chief 
was the allotment of the jurors. This is an attractive theory. 
But the evidence adduced by Teusch, upon which Keil relies, 
is insufficient. Teusch has treated κριτής as a synonym of 
δικαστής ἴῃ a passage of Demosthenes.s The normal mean- 
ing of κριτής is a Judge in a contest of some kind. It never 
occurs in the orators in the sense of δικαστής." 

In Aristotle’s day the πινάκια were no longer made of 

*Glotz, “L’épistate des proédres,” Rev. d. études grecques, XXXIV (1921), 
1-19. Cf. 5. B. Smith, “The Origin of the Athenian Proedroi,’” Proc. of the Amer. 


Philol. Assoc. 1927, LVIII, xxiii: “The lapidary evidence shows that the proedroi 
did not exist before 378-7.” 


2 Cf. supra, p. 360. 

3 Calhoun, “Oral and Written Pleading in Athenian Courts,” Trans. of the Amer. 
Philol. Assoc. L (1919), 191 ff. Cf. Hommel, of. cit., p. 129. Lipsius (op. cit., p. 149) 
refused to commit himself on the date of the introduction of the system described 
by Aristotle beyond the fact that it was in force in 355 or 354 B.c. (Isocrates vii. 54). 


4 Anonymus Argentinensis, Ὁ. 267. 


5 Teusch, op. cit., pp. 55-56. Demosthenes xxxix. 10: φέρε, εἰ δὲ κριτὴς καλοῖτο 
Μαντίθεος Μαντίου Θορίκιος, τί ἂν ποιοῖμεν ; ἢ βαδίζοιμεν ἂν ἄμφω ; τῷ yap ἔσται δῆλον 
πότερον σὲ κέκληκεν ἢ ἐμέ; 

See Paley and Sandys’ notes on Demosthenes xxxix. 10, and Lipsius, op. cit., 
p- 150, Ὡς 49. 


JUDICIAL SYSTEM IN THE FOURTH CENTURY 375 


bronze, as in the early fourth century, but of wood." A pas- 
sage in Demosthenes shows that bronze was still in use in 
348 B.c.2 The need of bronze for coinage was doubtless a 
factor in the substitution of wood. In 407-406 B.c. the finan- 
cial straits of Athens forced her to melt down the golden 
statues of Niké in the Parthenon and issue what Aris- 
tophanes in the Frogs (720) called τὸ καινὸν χρυσίον.) The oc- 
cupation of Decelea shut off the supply of silver from the 
mines at Laurium, and bronze coins were used for the small 
daily needs of the populace until a revival of the fortunes of 
the city after the victory of Conon in 394 enabled the Athe- 
nians to go back to silver as legal tender.4 A character in the 
Ecclesiazousae complains in comic fashion of the personal 
inconvenience he suffered by the change. He had just started 
on a round of the market to purchase supplies when a public 
crier proclaimed (819-820): 
Μὴ δέχεσθαι μηδένα 
χαλκὸν τὸ λοιπόν᾽ ἀργύρῳ γὰρ χρώμεθα. 

He was caught with a mouthful of bronze and no silver in 
the midst of his marketing. A similar crisis arose again in 
339 B.c. Recourse was again had to melting down gold orna- 
ments in the Parthenon.’ Again silver was displaced for daily 
use by bronze. It was doubtless at this time that wooden 
tesserae were substituted for bronze to release more metal 
for coinage.° 

Aristotle, in his summary of the constitution in his own 
day, gives an elaborate description of the jury system.” The 
jurors were divided, as in the preceding period, into ten sec- 
tions designated by the letters from 4 to K. The sections 
were approximately equal, and each section contained mem- 


τ Aristotle 4th. Pol. \xii. 4. 
2 Demosthenes, tdid.; Lipsius, op. cit., p. 150, n. 50. 
3 Head, Historia Numorum, p. 373 (2d. ed.). 


4 Aristophanes no doubt reflects popular opinion when, in the Frogs 725-26, 
he refers to these coins as τοῖς πονηροῖς χαλκίοις and τῷ κακίστῳ κόμματι. 


5 Head, op. cit., p. 375. 6 Hommel, op. cit., p. 40. 
7 Ath. Pol. \xiii ff. For text and translation, cf. Hommel, op. cit., pp. 11 ff. and 
Colin, Rev. d. é&. grecques, XXX, 20 ff. 
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bers of all ten tribes. When a juror was appointed, he re- 
ceived the πινάκιον of boxwood containing his official desig- 
nation and the name of the section to which he was assigned. 
The jurors were chosen for particular cases by lot in a very 
complicated fashion by the nine archons, each for his own 
tribe, with the clerk of the thesmothetae acting for the tenth 
tribe. Aristotle mentions, with few details, the courthouse 
with an entrance for each tribe and two compartments 
for the drawing of lots for each tribe.t These κληρωτήρια 
were equipped with ten chests (κιβώτια) for each tribe; other 
chests to be used in the drawing of lots; two urns (ὑδρίαι): 
staves (βακτηρίαι); and counters (βάλανοι), equal in number 
to the number of jurors required. The number of jurors 
needed was determined in advance by the number of courts 
which were to sit and the number of jurors necessary for 
each of these courts. The thesmothetae decided by lot which 
letters were to be used for the courts required for the day. 
Men to fill these courts were then chosen by lot from all 
ten jury sections as follows: Each juror brought his πινάκιον 
and cast it into the chest marked with his section letter. 
Then twice as many were drawn as were needed for jury 
service on that day. The πινάκια thus drawn were attached 
in some manner to a xavovis. After the requisite number 
had been drawn, the archon drew dice for the final selection. 
There were two dice, one black and one white, for each five 
πινάκια. If the archon drew a black die, the first five πινάκια 
from each xavovis were returned to their owners, who were 
rejected. If he drew a white die, the first five were accept- 
ed, and so on in order as he drew the dice. The successful 
candidates drew each a counter, showed the letter on it to 
the presiding archon, who at once threw the juror’s πινάκιον 
into a chest labeled with the same letter as that on the coun- 
ter and sent the juror into the proper court with his counter 
and with a staff of the same color as the court to which he 
was assigned. , 

The presiding magistrates were selected by lot by two of 
the thesmothetae. The first magistrate drawn presided in 


‘For a reconstruction, cf. Hommel, op. ci¢., diagrams on pp. 140 f. 
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the first court drawn, and so on. The magistrates then by 
lot assigned five jurors, one to the superintendence of the 
water clock and four to the telling of the votes. Five others 
were assigned to the task of ordering the jurors for the recep- 
tion of their fees. 

Aristotle gives the various amounts of water which were 
allowed for the pleadings in different types of cases. But in 
certain types of cases (e.g., cases involving a penalty of im- 
prisonment, death, exile, ἀτιμία, and confiscation) speeches 
were not limited by the water clock, but each party had a 
fixed part of the day. 

Most courts consisted of 500 jurors, but two or three 
courts were sometimes combined for important cases. Each 
juror, after the conclusion of the speeches, was given a per- 
forated ballot and a solid ballot. The perforated ballot was 
for the plaintiff; the solid for the defendant. The staves 
were taken up, and in return each juror, as he cast his ballot, 
received a voucher (σύμβολον) with the letter I (i.e., the nu- 
meral 3), which he had to surrender when he received his 

This was to insure that he voted. If he could not show 
that he had voted, he received no pay. The jurors cast the 
ballots which they wished to have counted into a brazen urn, 
and discarded the remaining ballots into a wooden urn. 
Equality of votes constituted victory for the defendant. If 
the jury had to determine the penalty, a second vote had 
to be taken. Afterward the jurors received their pay in the 
allotted order.’ 

This complicated system was intended to prevent bribery 
and tampering with the jury in any form. Aristotle indicates 
in at least half a dozen passages quite explicitly that certain 
details of the system were devised as a safeguard against 
dishonest practices.’ 


τ Colin, op. cit., p. ὃς ff. Hommel, op. cit., p. 128. 


2 Ath. Pol. \xiv. 2; |xiv. 4; Ixvi. 1; Ixvi, 2; Ixv. 1; lxix. 1. Cf. Hommel, op. cit., 
Ρ. 128. Colin (op. cit., 85 f.) collects various passages from fourth- and fifth-century 
literature tending to discredit the jury system. But the faults that are mentioned in 
these passages are not such as could have been cured by any system of allotment of 
jurors. In the fifth century the Athenians relied on the size of a panel to prevent 
corrupt practices. But when they were forced to use smaller panels, they finally 
devised the intricate system of Aristotle’s day. 
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The importance of the heliastic courts in the Athenian 
political system can scarcely be overestimated.’ Aristotle 
concludes his history of the Athenian constitution by a brief 
summary of the eleven major constitutional changes which 
he had described in detail.?, The eleventh is the democratic 
restoration after the overthrow of the Thirty. Aristotle char- 
acterizes it as follows: 

At that time the people, having secured the control of the state, estab- 
lished the constitution which exists at the present day..... The democ- 
racy has made itself master of everything and administers everything by 


its votes in the assembly and by the law courts in which it holds supreme 
power. 


The appeal to the dicasterion, introduced by Solon, devel- 
oped into the supremacy of the dicasts, for the masters of 
the judicial verdicts became masters of the state.3 

* For the reasons for Athenian litigiousness, cf. Bonner, Lawyers and Litigants 
in Ancient Athens, pp. 96 ff. 

2 Ath. Pol. xii. 3 Cf, ibid., ix. 1; XXXV. 2. 
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Absences of dicasts from court sessions, 
240 
Achilles, representative of Peleus in war, 


3 

Action: right of bringing, 95; under 
Solon, 167 ff.; in homicide, 167 

ἄδεια, granted only by assembly of 
6,000, 213 

ἀδικία, 207 

Administration of justice: informal in 
Heroic Age, 11; under Theseus, 61; 
in the early codes, 77; under Solon, 
14g it.; after Solon,’ 132; ‘under 
Peisistratus, 183 ff.; as means of 
control in Athenian Empire, 227, 
310 ff.; military considerations in, 
232; in the constitutions of the Four 


Hundred, 326; in fourth-century 
Athens, 346 ff. 


Adultery, 12, 52 
Advocates representing demes, 321 


Aegisthus and Clytemnestra, 12; mur- 
dered by Orestes, 17 


Aegyptius, 6 

Aethiopis, homicide pollution in, 54 

Agamemnon, prowess of, in athletics, 3 

ἀγορά: in Homer, as medium of com- 
munity action, 26; a prototype of 
Athenian ἡλιαία, 26 

Agoratus: case of, 212; denunciation of 
officials by, 246 

αἴδεσις in laws of Draco, 65, 119, 273 

ἄκριτος, meaning of, 336 

Alcibiades: information against, 302, 
303, 308; impeachment of, 304 

Alcmaeonidae: tried by court of Three 
Hundred, 102; capture of Cylonian 
party by, 134; quarrel with Cylonian 
factions, 149; feud of, with Peisis- 
tratidae, 187 
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Allies: treatment of, by Athens in 
judicial matters, 310 ff.; treatment 
of, in political and criminal cases, 
312; classes of, 313; appeals of, 
against tribute assessments, 314; 
local courts of, 315 _ 

Amnesty law, 54; text of, 104 f.; in- 
terpretation of, τος ff.; after Battle 
of Aegospotami, ephetae in, 274 

Anakrisis: survival of trial before 
single judge, 283; evidence at, 283; 
distinguished from arbitration, 284; 
proceedings at, 290; under the 
Thirty, 332 


Anarchy between Solon and Peisistra- 
tus, 181 f. 


Androdamas, 70 

Antalcidas, peace of, 316 

Antiphon, impeachment of, 302, 308, 
321 

ἀπάγειν in laws of Draco, 120 

ἀποδέκται, 282 

ἀποδίδωμι, confusion of forms of, 139 

ἀποδικεῖν in decree of Cannonus, 206 

Apollodorus v. Arethusius, 292 


Appeals: under Solon, 151 ff., 166; fre- 
quency of, 176 ff.; unsuccessful, pen- 
alty for, 179; increase in number of, 
after tyrants, 196; frequency of, un- 
der Athenian Empire, 224; from 
decisions of Areopagus, 269; from 
fines imposed by magistrates, 279; 
from arbitrator’s decision, 287, 347; 
in demes, 320 

Arbitration: in the Homeric Age, 27; 1n 
the trial-scene, 36; a regular pro- 
ceeding in Homeric Age, 42; in inter- 
ests of aristocracy, 43; obligatory, 
43 ff.; voluntary, in age of Hesiod, 
§2; under Theseus, 61; development 
from voluntary to obligatory, 62; 
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under Peisistratus, 184; in village 
communities, 318; under the Thirty, 
334; public, establishment of, 346 ff., 
350; exemption from, 349; in the 
fifth century, 351; under the rural 
justices, 352 


Arbitrators: appointment of men in 
sixtieth year as, 232; public, produc- 
tion of evidence before, 287; institu- 
tion of, 346 ff.; connection of, with 
Forty, 347; procedure before, 347 ff., 
353; appeals from decisions of, 347 


Archebiades, case of, 350 
Archestratus, laws of, 253 


Archon: proclamation of, 43, 62, 84; 
cases under jurisdiction of, 85; court 
of, 234, 245 

Archon basileus: jurisdiction of, 85; 
chairman of Areopagus, 94; court 
of, 246; jurisdiction of, in ἀσέβεια, 
260 

Archons: judicial functions of, 84; final 
jurisdiction of, 84; oath of, 169 


Archonship, date of institution of, 62 


Areopagus: trials for attempts on gov- 
ernment before, 63, 198; both ad- 
ministrative and judicial body, 77; in 
pre-Solonian Athens, 88 ff.; develop- 
ment of, from Homeric Council of 
Elders, 89; name of, 90; membership 
of, 90; homicide functions of, 92; 
political functions of, 94; procedure 
before, 95; control of magistrates by, 
95; jurisdiction of, in treason, 97, 
169; in the amnesty law, τος ff.; pro- 
cedure in, in pre-Solonian times, 125; 
procedure in, in Eumenides, 126 ff.; 
in the Draconian constitution, 145; 
in Solonian constitution, 163; right 
of εὔθυνα, 165; during anarchy after 
Solon, 182; under the tyrants, 185; 
after Salamis, 191, 251; curtailed by 
Ephialtes, 221; Aristotle’s account of 
Ephialtes’ and Pericles’ attacks on, 
228, 252; prominent members of, 252; 
powers lost by attack of Ephialtes 
on, 255 ff.; homicide functions of, 
left to, 257; use of committees by, 
268; jurisdiction of, in religious cases, 


THE ADMINISTRATION OF JUSTICE 


259; control of ephebi by, 261; 
exercise of νομοφυλακία by, 262; over- 
sight of building by, 267; control of 
δοκιμασία and εὔθυνα by, 268; εὔθυνα 
of, 269; attack on, by Pericles, 270; 
continued prestige of, 276; position 
of, after Aegospotami, 276; position 
of, after Chaeronea, 276; removal of 
laws of Ephialtes concerning, 277, 
328; powers of, restored by decree of 
Teisamenus, 277; as court for εἰ- 
σαγγελίαι, 298; under the Four Hun- 
dred, 326; suspension of, under 
Thirty, 329; in the fourth century, 
362; expulsion of members of, 362; as 
special commission of inquiry, 364; 
independent jurisdiction of, 365 


Arginusae, Battle of, trial of generals 
after, 265 


Aristeides: of Ceos, 70; the Athenian, 
suggests pay for jurors, 227; organ- 
ization of Athenian Empire by, 227; 
part of, in overthrow of Areopagus, 
253; refusal of, to accept aid from 
Callias, 285 


Aristogeiton, 186 
Aristoteles, decree of, 315 


Aristotle: description of heroic kingship 
by, 1; accounts of Solon by, 151; 
jury system in time of, 375 ff. 


ἀσέβεια : relation of Areopagus to, 258; 
cases of, before dicasteries, 260 


Assault and battery, 14 


Assembly: in Heroic Age, 6 ff.; right to 
summon, 6 f.; formal meetings of, 7; 
exercise of judicial functions by, 77, 
197 ff., 252, 299; in Solonian con- 
stitution, 157 ff.; laws dealing with 
powers of, 200 ff.; quorum in, 202 ff.; 
usual number of attendants of, 216; 
in the demes, 220 


Athenian Empire: administration of 
justice in, 227; judicial organization 
of, 310ff.; commercial policy of 
Athens in, 310; policy of Athens in 
political and criminal cases, 312; 
second empire, administration of 
justice in, 315 
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Athens: in Homer, 58; policy of, in com- 
mercial matters, 310; policy of, in 
political and criminal cases, 312; 
executive head of second Athenian 
confederacy, 315 


ἀτιμία, 233, 315 
Attica: unification of, 57 ff., 318; in the 
Heroic Age, 57; date of unification of, 


59 
ἄξονες, 76 


Banishment: as result of homicide, 19, 
118; provisions for terminating, 118; 
penalty for breaking, 119; right of 
prosecuting for unlawful return from, 
167; as result of ostracism, 194; as 
penalty under Athenian Empire, 315, 
316 

Barathron, 206 

βασιλεύς : in Heroic Age, 2 ff.; divine 
descent of, 2; revenue of, 3; duties 
and prerogatives of, 3 ff.; criticism 
of, 7 

Blood-feud: tolerated by society, 17; 
prevention of, a reason for state in- 
tervention in homicide, 55 


Blood-money, 18; comparatively rare, 
21; origin of, 21; not compulsory, 33; 
in Gortyn code, 79 

Boeotian League, federal court in, 316 

Boulé: in Heroic Age, ς ff.; organization 
of, 192; of 401 in Draconian con- 
stitution, 143; of 400 in Solonian 
constitution, 158; presidency of, in 
assembly, 160; of 500 instituted by 
Cleisthenes, 189, 335; restriction of 
powers of, 200 ff., 337 ff.; oath of, 
200, 204, 342; in decree of Chalcis, 
214; as commission of ecclesia, 226; 
under Four Hundred, 326, 335, 340; 
under Thirty, 332, 335; history of, 
335 ff.; power of, in fourth century, 
336; judicial powers of, 336; acts of 
ultra vires, 338; audit of, 338 


βουληφόροι, 6 


Callias, financial aid of, refused by 
Aristeides, 285 
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Callimachus, speech of Isocrates against 
285 

Callistratus v. Olympiodorus, 287 

Callixenus: decree of, 212, 214; γραφὴ 
παρανόμων against, 266 

Cannonus: decree of, 205; notoriety of, 
207; date of, 208; provisions of, 208; 
in trial of generals, 308 

Chaeronea: Battle of, 109; position of 
Areopagus after, 276, 365 

Chalcis: decree of, 204; oaths in, 214, 
340 

Change in laws, attitude of Greek 
writers toward, 75 

Charondas, 69 

Children in early codes, 80 

CIA 1: ς7: text of, 201; date of,\203 ff., 
349, 344 

Cimon: Athenian military policy dic- 
tated by, 223; prosecution of, by 
Pericles, 228; return of from exile, 
270 

Citizens: in early codes, 80; classifica- 
tion of, in Athens, 158 ff.; revision of 
lists of, 188; registration of, in demes, 
319 

Civil war as result of homicide, 20 

Cleisthenes: reforms of, 187 ff., 342; 
date of, 189; official position of, 189; 
Persian policy of, 191; “new laws” of, 
193; use of εἰσαγγελία by, 299 

Cleomenes: intervention of, in Athenian 
affairs, 188; trial of Athenian allies of, 
*99 

Cleon, patron of dicasts, 248 

Clubs, oligarchic, in Athenian politics, 
393 

Clytemnestra and Aegisthus, 12; mur- 
dered by Orestes, 17 

Codes, sources of, 74 

Codification of laws: date of, 67; began 
in colonies, 69; reasons for, 69 

Commissions, political, 325 

Community action: in Homeric Age, 
22; in Age of Hesiod, 51; under The- 
seus, 61 , 
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Compulsory legal process, development 
of: in Athens, 44, 61; in Boeotia, 
44 ff. 

Constitution: pre-Draconian, 83; Ath- 
enian, Aristotle’s summary of, 136; 
Solonian, 149 ff.; provisions against 
subversion of, 169 

Contracts in early codes, 82 


Council of Elders: in the Heroic Age, 
ς ff.; in Athens, connection of, with 
Prytaneum, 64; under Theseus, go 

Court fees, development of, from wager 
deposit, 51 

Courts. See Dicasteries 

Crimes, not known in Homer, 11 

Criminal law, 22, 51; origin of, not in 
homicide, 53 

Customary law, 67; perpetuated in early 
codes, 74 

Cylon: rebellion of, 106, 134; connection 
of naucrars with, 129 ff. 


Damages, 14 f., 28, 51 
Damasias, attempt of, at tyranny, 181 


Deception of people: method of dealing 
with, 207; law against, in Demos- 
thenes, 208, 299, 306 

δεδεμένον in decree of Cannonus, 205 


Delos: confederacy of, 222; administra- 
tion of justice in, 227, 310 ff. 

Delphinium, LOR eur 123, 234; dicasts 
in, 271 

Demades on penalties οἱ Draco, 77 


Demarchs: right of inflicting fines, 279, 
321; as representative of deme i in 
litigation, 320; intervention of, 
seizure of property, 322 


Demes: substitution of, for naucraries, 
192; auditing of accounts in, 319 
Democracy: connection of Theseus 
with, 59; development of, under 
Cleisthenes, 191; concentrates power 
in hands of assembly, 200 ff.; checked 
after Persian Wars, 251; influence of 
Areopagus on, 254 ff.; restored after 
Thirty, 277; attempts to overthrow, 
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dealt with by εἰσαγγελία 298 ff.; 
criticisms of, 323 


δῆμος πληθύων, 202 


δίαιτα, 288; confusion of, with ἀνάκρισις, 
288 


διαλελημμένον in decree of Cannonus, 205 


διαψήφισις, 319 

δίκαι ἀπὸ συμβόλων, 222, 311; Summary 
of treatment of, 311; procedure in, 
312; treatment of, under second 
Athenian confederacy, 315 


δικασπόλος, 30 


δικασταί, in Gortyn, 87; in Athens, oath 
of, 162, 226; Six Thousand, 163, 213, 
217; oath of, in decree of Chacis, 214; 
whole number of 6,000, 225; division 
of, into sections, 226; age qualifica- 
tion of, 226; pay for, 226 ff.; pay for 
first suggested by Aristeides, 227; 
method of choosing in fifth century, 
230 ff.; Aristophanes’ description of, 
231 ff.; age of, 231; punishments for 
unqualified, 233; normal size of 
panels of, 233; continuity of panels 
of, 236 ff.; average number of, in at- 
tendance, 240; full quota of, required, 
2413; whole body of, required in con- 
nection with mutilation of Hermae, 
247; means of notifying of sessions 
of, 248; substituted for ephetae, 270; 
date of substitution of, for ephetae, 
271; shortage of, 367; bribery of, 367; 
plural registration of, 367; πινάκια 
of, 368; selection of, in fourth cen- 
tury, 370; life-tenure of, 372 


δικασταὶ κατὰ δήμους : instituted by 
Peisistratus, 184, 318; restored in 
453-452 B.C., 184, 2293 30 in number, 
229; jurisdiction and procedure My 
351; changed to the Forty, 351; and 
arbitration, 352 


Dicasteries: organization of, 221 ff.; 
reasons for, 222 ff.; commissions of 
Heliaea, 224; method of selection of, 
224; number of, in fifth century, 234; 
method of choosing large panels for, 
239, 246; popularity of service in, 
236; tie vote in, 239; average at- 
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tendance in, 240; frequent sessions of, 
244; assignment of, to magistrates, 
245; value of large panels in, 247; 
political aspect of, 248; criticism of, 
324; under the Thirty, 331; suspen- 
sions of sessions of, 366; first reorgan- 
ization of, 365 ff.; number of jurors 
in, in fourth century, 371; second re- 
organization of, 372 ff.; third re- 
organization of, 375 ff. 


δικαστήριον : instituted by Solon, 151 fF.; 
singular and plural, 153; develop- 
ment of, under Cleisthenes, 196 

δικάζω, meaning of, 28, 36 

δίκη : meaning of, 10; as private suit, 170 

δίκης τάλαντα, Hymn to Hermes (324), 50 

Diocles, 69 

δοκιμασία: of jurors, not mentioned, 
233; of magistrates, connection of 
Areopagus with, 268; of boys, 268; 
under the Thirty, 277 

δωροφάγοι βασιλῆες, 46 

Draco: code of, 43, 71, 83; doctrine of 
pollution known to, §3;Prytaneumin, 
63; αἴδεσις in, 65; as special thesmo- 
thete, 72, 135; severity of penalties 
Ol 77, 133: constitution. of, 82, 
134 ff.; homicide laws of, 111 ff.; text 
of, 112; freedom of prosecution per- 
mitted by, 120, 168; non-homicide 
laws of, 133; condition of people in 
time of, 134; text of constitution of, 
137; property classes in, 139; list of 
officials in, 142; council of 401 in, 
143; an anachronism, 145; revision 
of laws of, 271 


ἐχῖνος, 287; definitions of by lexicog- 
raphers, 288 


εἰσαγγελία : under Solon, 169; of Milti- 
ades, 198; panel of 1,000 necessary 
for, 246; history of, 294 ff.; defini- 
tions of, 294; popularity of, 296; fine 
in case of failure to obtain sufficient 
votes in, 296, 305; triviality of cases 
handled by, 297;1n Draconian consti- 
tution, 298; law of Solon concerning, 
298; under Cleisthenes, 299; under 
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Ephialtes, 300; procedure in, 300, 
308; cases of, 301; against Alcibiades, 
304; suspended under the Four Hun- 
dred, 304; penalties in cases of, 305; 
extension of use of, 306; under the 
Thirty, 331 

εἰσαγωγεῖς, 88; court of, 245; tribute 
cases before, 315 

εἰσαγωγιμός, 289 

ἐκκλησία, 159. See Assembly 

Eleven, the, under Peisistratus, 186 


ἡλιαία : court of appeal under Solon, 
1$4; survivals of the word, 154; as 
name for court of thesmothetae, 156, 
234; meaning of, 157; connection 
with Homeric assembly, 158; chair- 
manship of, 161; organization of, as 
court, 161; age qualification for, 162; 
number in, 163; limitation on mem- 
bership of, 163; right of εὔθυνα, 165; 
becomes court of first resort, 195 

ἡλιασταί, oath of, 155 

Ephebi, control of by Areopagus, 261 


ἔφεσις, introduced by Solon, 160, 164, 
166 

Ephetae: account of, by Pollux, 91; ori- 
gin of, 98 ff.; age qualification of, 98; 
number of, 99; in laws of Draco, 103; 
in minor homicide courts, 104; in the 
amnesty law, 105; etymology of, 101; 
as commissions of Areopagus, 100, 
226, 259; full quota of, 242; replaced 
by dicasts, 270; date of, 271; survival 
of name of, 271 

Ephialtes, 190; campaign of, against 
Areopagus, 252; reforms of, 253 ff.; 
companions of, in overthrow of Are- 
opagus, 253; method of attack of, 
255; repeal of laws of, 277 

ἐπιβολή: limit of, 279; in Wasps (769), 
280; right of magistrates to inflict, 
283 

ἐπιμεληταί, tribute cases before, 315 

ἐπίσκηψις of Charondas, 77 


Eumenides, procedure of Areopagus in, 
126 

Eupeithes: tried by Ithacans, 24; asks 
for punishment of Odysseus, 25 


486 


εὔθυνα : ἴῃ pre-Solonian Athens, 96; in 
Solon’s time, 153, 164; of magistrates, 
connection of Areopagus with, 268; of 
Areopagus, 269, 362; under the 
Thirty, 277; as remedy for ill treat- 
ment by magistrates, 281; in demes, 
319 

Evidence: at anakrisis, 283 ff.; oral 
presentation of, in heliastic courts, 
283; not all produced at anakrisis, 
284; first produced at trial, 285; 
challenges to produce, 285; produc- 
tion of, before public arbitrator, 287; 
written, 291, 353 ff.; reasons for writ- 
ing of, 354 ff.; date of introduction of 
writing of, 357 

Evidentiary oath, 27; in age of Hesiod, 
49; in early codes, 74; ascribed to 
Rhadamanthus, 174 


ἐξηγητής; 77 


Fanta, on the meaning of θῶκος, 8 


Fifty-one, as number of ephetae in 
atdeots, 273 

Fines: regular penalty in Gortyn code, 
78; right of magistrates to impose, 
279; 282; confirmation of, by court, 
279; appeal from, 279; refusal to 
pay, 280; of 1,000 drachmas for 
failure to win fifth part of votes, 296 

Foreigners, rights of, 310 

Forty, 88; 282, substitution of, for 
Thirty, 346; selection of, 346; juris- 
diction of, 346; connection of, with 
arbitrators, 347 


Four Hundred: revolution of, 216, 325; 
oligarchic clubs in, 303; criminal 
cases under, 326; civil cases under, 
326 

Freedom of prosecution, 120 ff.; 167 ff. 

Freedom of speech in Homeric period, 22 


Generals: introduced by Cleisthenes, 
190; trial of, 212, 265, 296, 300, 308 

γένος, I 

γέροντες in the Heroic age, 5 f. 

Gortyn code, 71; publication of, 76; 
κόσμοι in, 87 ι 
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Government, attempts on, 62 

γραφή, public suit, 170 

γραφὴ ἀργίας, 133; jurisdiction of Are- 
opagus in, 261 

γραφὴ ἀσεβείας, 306 

γραφὴ δειλίας, 306 


γραφὴ παρανόμων : of Leogoras, 225; tried 
by court of 6,000, 246; established by 
Ephialtes, 264; abolition of, by the 
Four Hundred, 264, 325; earliest 
known instance of, 265; attempted 
use of, against Callixenus, 266; 
against Thrasybulus, 267; under the 
‘Thirty, 277 


γραφὴ πυρκαιᾶς under jurisdiction of 
Areopagus, 258 


Heliastic courts. See Dicasteries 
Hemlock as method of execution, 206 


Hermae: mutilation of, 225, 246 f.; use 
of γραφὴ παρανόμων at time of, 265; 
connection of Alcibiades with, 301 


Heroic Age: administration of justice 
in, 1 ff.; kingship in, 1 ff.; organiza- 
tion of society in, 1 ff. 

Hesiod: as source for administration of 
justice, 44 ff.; litigation of, with his 
brother, 46 

Hipparchus, trial of, before assembly, 
199, 299 

Hippias, 186 


Homer: picture of society in, 1 ff.; ad- 
ministration of justice in time of, 
ΤΠ: 

Homicide: in the Homeric Age, 15 ff.; 
as a menace to society, 17; need of 
avenging, 17; punishments for, 1g f.; 
classification of kinds of, 21; in age 
of Hesiod, 53; in code of Draco, 54; 
reasons for state intervention in, 55, 
65, 103, 167; in early codes, 74, 79: 
religious conservatism in, 74; unpre- 
meditated, in code of Draco, 114; re- 
striction of right to prosecute for, 
115; justifiable, in code of Draco, 
123; premeditated, not mentioned in 
code of Draco, 124; mythical trials 
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for, 125; under the Four Hundred, 
326; under the Thirty, 329 

Hypereides v. Philocrates, application of 
νόμος εἰσαγγελτικός iN, 305 


Impeachment. See εἰσαγγελία 
Interdict in homicide laws of Draco, 114 
Isagoras, 188 

ἴστωρ, in Homeric trial-scene, 35 


Judicial decisions, recording of, 87, 171 

Judicial functions of magistrates, 279 ff. 

Judicial processes: developed from 
arbitration, 42; in Boeotia, 44 ff.; 
open to foreigners, 45 


καινόν, one of the courts, 234, 245 

King: Homeric, as arbitrator, 29; as 
presiding official in homicide cases, 
66; chairman of council, 93 

Kings: in the amnesty law, 109; in the 
laws of Draco, 109, 115, 123; 
identity of, 116 

Kingship: in Heroic Age, 1 ff.; quali- 
fications for, 3; scepter the outward 
sign of, 3; under Theseus, 60; put in 
commission, 90 


Kolakretae, 65 
κόσμοι in Gortyn code, 87, 97 


κύρβεις, 76 

κυρία ἐκκλησία : connection of, with 
ostracism, 195; quorum in, 215; 
identification of, 218 ff.; date of in- 
stitution of, 219; in demes, 220; con- 
nection of, with εἰσαγγελία, 300 


λαοί in the Homeric trial-scene, 34 

Lawgivers, 67 ff.; in general from middle 
class, 72; travels of, 73; regarded as 
inspired, 73, 74 

Laws: in the Heroic Age, 9; codifica- 
tion of, 67 ff.; divine origin of, 73; 
provisions for changing, 75; publica- 
tion of, 76; dealing with powers of 
ecclesia and boulé, 200 ff. 


Ledl, on the Areopagus, 91 
ληξιαρχικὰ γραμματεῖα, 230 
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Litigation: press of, in Athens, 244, 248; 
reciprocity in, in Athenian Empire, 
310; under the Thirty, 331 

Logistae, Board of Thirty, institution 
of, 268 


Lot, use of, in ἡλιαία under Solon, 162 

Lycurgus, 71, 134 

Lynch law, 23 

Lysias: proposed citizenship of, 267; 
speech of, for Polyaenus, 279 


Magistrates: final jurisdiction of, 84, 
282; responsibility of, 96; 153; 
change in judicial functions of, 196, 
224; change in election of, 223; as 
chairmen of courts, 245; assignment 
of courts to, 245; judicial functions 
of, 279 ff.; decision of, on admissi- 
bility of cases, 289 


Marriage in early codes, 79 


μάρτυρος, 41 

Menestratus, ἄδεια granted to, 212 

Miltiades: tried before assembly, 23, 
197, 198, 299; tried by decree of 
Cannonus, 207 

Mob violence, 23; in age of Hesiod, 51 

“Monthly suits,” 315 


Naucraries: prytaneis of, 106, 129; 
organization of, 129; duties of, 129, 
318 

Naucrarol: organization and duties of, 
129; connection of, with Cylonian 
rebellion, 129; abolished by Cleis- 
thenes, 130; council of, 318 


Nausinicus, reforms of archonship of, 


360, 362, 373 ff. 

νομοφύλακες : institution of, 262; duties 
of, 263 

νομοφυλακία : exercised by Areopagus, 
262; exercised by ρμομοφύλακες 262; 
restored to Areopagus, 263 

νόμος εἰσαγγελτικός, 209; change in, un- 
der Cleisthenes, 299; under Solon, 
298; under Ephialtes, 300; date of 
passing of, 302 ff.; text of, in Hyper- 
eides, 302; incompleteness of, 306 
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νόμος περὶ τῶν διαιτητῶν, 353 


νομῳδός in Mazaka, 76 


Oath: sworn by archons against accept- 
ing bribes, 62; of the ἡλιασταί, 155, 
162; of the parties under Solon, 173; 
preliminary party oaths of later 
practice, 175; of the boulé, 190, 192, 
200, 204; in decree of Chalcis, 214; 
of dicasts, 226; of witnesses to evi- 
dence, 284 


ὁ βουλόμενος, 120 ff., 167 ff.; as volun- 
teer prosecutor in treason, 169 


@detov, one of the courts, 234 


Olives, jurisdiction of Areopagus in cases 
involving, 258, 363 

Orestes: murder of Clytemnestra by, 
17; trial of, in Eumenides, 125 ff.; 
Argive trial of, 129 

Ostracism: introduced by Cleisthenes, 
190; procedure in, 193 ff.; quorum 
in, 194; date of introduction of, 195; 
of Themistocles, 254 


Palladium, 105, 110, 234; not specified 
by Draco, 118; dicasts in, 271 

πάντες ᾿Αθηναῖοι, equivalent to 6,000 
Athenians, 211 ff. 


παράβυστον, court of Eleven, 234, 245 
παρακαταβολῆή, 40 
πάτριος πολιτεία, 324, 334 


Pay: for jurors, 226t.; date οἵ, 227 ἔ.; 
motive of Pericles for, 248, 270 


Peisander, abolition of democracies by, 
304 

Peisistratus: rule of, 181 ff.; retention 
of Solonian laws by, 182; charge of 
murder against, 186 


Penalties: fixing of, in early codes, 77; 
increased for unsuccessful appeals, 
179; in case of failure to obtain one- 
fifth of votes, 296; in cases of εἰσαγγε- 
Nia, 305; under Athenian Empire, 
315 

Pericles: definition of laws by, 9; intro- 
duction of pay for jurors by, 227, 
248; prosecution of Cimon by, 228; 


THE ADMINISTRATION OF JUSTICE 


tried before court of 1,500, 246; part 
of, in overthrow of Areopagus, 253 ff., 
270; prosecution of Pyrilampes by, 
227 

περὶ σωτηρίας, debates, 211 

Persia, war with, 251 

Pheidon, 71, 134 

φῆμις δήμου, 26 

Philolaus, 71 

φόνος ἀκούσιος and ἑκούσιος, 21, 33 

Phreatto, 105, 110, 124, 234 

φρήτρη, 1; as military unit, 2; participa- 
tion of, in homicide, 65 

Phrynichus, trial of, 199, 299 

φυλοβασιλεῖς 57, 63; intervention of in 
intertribal disputes, 65; in Prytane- 
um court, 107 ff.; in preliminary in- 
vestigation in homicide trials, 117 

φῦλον, 1; as military unit, 2 

πινάκια, 368; material of, 374 f. 

Pittacus, 70, 134 

Plataea, Battle of, 203 

Pleadings, written, 360 ff. 

πλήρης δῆμος: identified with δῆμος 
πληθύων, 209; in Aristophanes, 210 

πληροῦν, meaning of, 241 

πλῆθος, as quorum, 216 

Polemarch: jurisdiction of, 85; court of, 
246 

Pollution: not connected with homicide 
in Homeric Age, 15; date’ of appear- 
ance of, 53; as reason for state inter- 
vention in homicide, 53; in Shield of 


Heracles, §4; in age of Hesiod, 54; of 
returned homicide, 120 


Pollux, account of ephetae, 91, 93 
Polyaenus, case of, 279 

Popular courts, 77 

προβούλευμα, 265 

προδικασία, 116, 285, 290 
Property, in early codes, 81 


πρὸς τοῖς τειχίοις, one of the courts, 
234, 245 
πρυτανεῖα, court fees, 63 


INDEX 


πρυτανεῖον, 57 


Prytaneis: of the naucraries, 130 ff.; in 


Draconian constitution, 143; of 
Cleisthenean boulé, 193 
Prytaneum: originally an important 


state court, 63; in the amnesty law, 
104 ff.; in preliminary investigation 
in homicide, 118; no reference to, in 
laws of Draco, 124 

ψευδοκλητεία, 292 

Purification, 16 


Quorum: in ostracism, 194; as require- 
ment for δῆμος πληθύων, 202; in 
πλῆρης δῆμος, 209; in κυρία ἐκκλησία, 
215; in dicastery, 217; in Magnesia, 
217; in Delphi, 217; in deme as- 
sembly, 220 


Receivers-general, 282 
Religion, jurisdiction of Areopagus in, 
259, 363 


Sacramentum, 38 


Self-help: in the Homeric age, 11 ff.; in 
adultery, 12; in robbery, 13;. in 
homicide, 15; in age of Hesiod, 52; 
under Theseus, 61; permitted by 
Zaleucus, 77 


Shield of Heracles, pollution in, 54 


Six thousand: as a quorum in the as- 
sembly, 209 ff.; in one dicastery, 225, 
233; as name for whole body of 
dicasts, 225; method of choosing, 
230; qualifications for, 230 

Slavery in early codes, 80 


Solon: appointed archon, 72, 149; 
judicial reforms of, 149 ff.; evidence 
from poetry of, 149 ff.; experience of, 
in matters of law, 149; accounts of, 
by Aristotle, 151; obscurity of laws 
οἵ, 1ζῶ: debt, of, ἴο Draco, 1τ66: 
freedom of prosecution permitted by, 
167 ff.; advantages of his judicial 
system, 176; law of, concerning 
εἰσαγγελία, 298 

Steinwenter on compulsory process of 
law, 47 


389 


Stoning’as a punishment in Homeric 
period, 26, 206 

στρατηγοί in Draconian constitution, 
142 

Sumptuary laws in early codes, 82 


Supernumeraries to fill court panels, 
objections to, 242 

Sycophants at time of Thirty, 332, 333 

σύμβολα, 311 


Talents: in trial-scene, destination of, 
37; theories about, 38; as wager, 40; 
in Hymn to Hermes (324), 50 


Teisamenus, decree of, 244, 276 


Telemachus, right of, to summon as- 
sembly, 6 


τέμενος of the Homeric king, 3 
Thasos, revolt of, 223, 228 
θέμιστες, 9 


Themistocles: and the Areopagus, 109; 
ostracism of, 223; proposed trial of, 
for Medism, 252, 300; part of, in 
overthrow of Areopagus, 252 ff.; trial 
before people, 299 

Theogenes, case of, before Areopagus, 
ae 

Theognis, attitude of, toward privileges 
of commons, 67 


Theramenes after Aegospotami, 276 
Thersites, 8 


Theseus: unification of Attica by, 57, 
gO; institution of ξυνοίκια, by, 58; 
connection of, with democracy, 59; 
constitutional provisions of, 60 

θεσμοί, 87 

Thesmothetae: institution of, 43, 85; 
origin of, 85; function of, in fifth 
century, 87; jurisdiction of, before 
Solon, 88; court of, 156, 234, 245, 
311; under Peisistratus, 186; large 
juries required by, 247 

Thirty; board of, in fifth century, 246; 
tyrants, expulsion of, 267; removal 
of Ephialtes laws by, 277, 328; ap- 
pointment of, 327; government of, 
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327; revision of laws by, 328: educa- 
tion under, 328; suspension of Areop- 
agus by, 329; homicide under, 329; 
popular courts under, 331; litigation 
under, 331; exercise of judicial func- 
tions by, 332; civil cases under, 332; 
sycophants under, 332, 333; arbitra- 
tion under, 334; rural justices, see 
δικασταὶ κατὰ δήμους 

θῶκος, 8 

Thucydides, description of heroic king- 
ship, I 

Thurii, laws of, 70 

Treaties, commercial, in Athenian Em- 
pire, 311 

Trial-scene in the Iliad, 30 ff. 

Tribes of Ion, 57; reorganization of, 
under Cleisthenes, 192 


Tribute: assessments of, in Athenian 
Empire, 314; cases involving, 315 


Trittyes, instituted by Cleisthenes, 192 
Twelve Tables, 68 
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Tyranny: treatment of, 108; in Athens, 
181 ff.; of Miltiades in Chersonese, 
198 


Unification of Attica, constitutional 
changes involved in, 60 


Vengeance, for homicide, 18, 55 


Votes: equality of, in law courts, 240; 
attempt to secure full complement of, 
in fifth century, 240; attempts to 
avoid tie votes, 243 


Wager: in the Homeric Age, 26; as in- 
ducement to arbitration, 31; common 
form of trial, 41; under compulsory 
arbitration, 51 

Witnesses: not found in Homer, 41; in 
age of Hesiod, 42, 49, 52; oath of, to 
evidence, 284; impromptu, 284; chal- 
lenges to produce, 285 

Writing, influence of, on codification, 76 


ξυνοίκια, institution of, 58 
Zaleucus, 69; rank of, 72 
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